
 

 

WIDOWS, AIDS, HEALT H AND HUMAN RIGHTS IN AFRICA 

Vanessa von Struensee, JD, MPH* 
 

We wish to draw the attention of governments to one vast category of women, struggling to survive across 
regions and cultures, who have been utterly neglected. They are the poorest of the poor, the most 
oppressed, violated and invisible and their voices are the most unheard. We are speaking of widows. 
Milli ons of widows are young mothers, some still children, all subject to extreme discriminatory practices 
and victims of neglect by governments. The gross human rights violations they experience in many areas of 
their lives have implications for the whole of society and development in general which cannot be ignored. 
Their poverty, often due to lack of inheritance and land rights or social support systems aggravates their 
vulnerabilit y to violence. The huge increases in the numbers of widows due to AIDS, armed conflict and 
ethnic cleansing, has resulted in many milli ons of children being withdrawn from school because of 
destitution. The vulnerabilit y of widows' daughters and child widows is especially severe, forcing them into 
unsuitable early marr iage and early widowhood, life on the streets, prostitution and other high risk 
activities such as servile domestic service in the context of  trafficking and HIV/AIDS infection. 
Governments have done littl e to ensure that widows obtain their human rights to inheritance and land 
ownership. They are accountable for omitting to protect widows from gross mental, physical and sexual 
abuse perpetrated for example, through coercive traditional practices such as degrading and life-
threatening mourning rites; or resulting from cruel accusations of witchcraft leading to their brutal 
murder. Across cultures widows are "chased off" from their homes, robbed of their property and have no 
access to justice systems because these violations occur within the private sphere of the family.1 

 
Introduction to Plight of Widows 
 

Widows-both child and adult in Tanzania, as in many other parts of the world, 2face 
discrimination on a regular basis. 3  Tanzanian NGOs have been desperately trying without success to 
get their government to change the inheritance law. 4 Their draft bill appears in the Appendix. Even the 
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1 Sara Longwe - African Women's Development Network and  Margaret Owen - Empowering Widows in Development. 
2 See, e.g., Human Rights Watch,  "Double Standards: Women's Property Rights Violations in Kenya," available online at 
http://www.hrw.org/reports/2003/kenya0303/ (last visited January 27, 2005) (reporting the denial of property rights to thousands of Kenyan women, 
especially widows. Two United Nations bodies have taken up the call. The two United Nations bodies, the U.N. Commission on Human Rights (UNCHR) 
and the Governing Council of the U.N. Human Settlements Programme (UN-HABITAT), recently passed resolutions calling on governments to stop 
violations of women's property rights. 
3 See, e.g., James P.M. Ntozi, Fred E. Ahimbisibwe, Natal Ayiga, Jonathan O. Odwee and Francis N.Okurut, The Continuing African HIV/AIDS Epidemic, 
1999, 211-224;  Department of Population Studies, Makerere University, P.O.Box 7062, Kampala, Uganda. The effect of the AIDS epidemic on widowhood 
in Northern Uganda Department of Population Studies, Makerere University, P.O.Box 7062, Kampala, Uganda. 
http://htc.anu.edu.au/pdfs/ContinuingHIV/Ntozi_Ahimb1.pdf; See also Monica Mhoja, Land And Property Rights Of Widows: A Case Study Of  Inheritance 
Customary Laws In Tanzania www.widowsrights.org/Monica%20Mhoja.doc (last visited July 8, 2004); Empowering Widows in Development: 10 Country 
Report: Ghana. www.oneworld.org/empoweringwidows/ 10countries/ghana.html (last visited July 8, 2004). International Human Rights Law Group 
Building the Capacity of Women’s Rights NGOs in Africa to Promote and Protect Women’s Equal Rights to Equal Inheritance Report on the West African 
Regional Consultation in Accra, Ghana 18 - 20 November 1998 and Subsequent Activities 1998-1999  
ttp://www.hrlawgroup.org/initiatives/inheritance_rights/default.asp (last visited July 8, 2004);  See also Bridget Sleap, Widows and AIDS: Redefinitions And 
Challenges, Panos AIDS Programme Widows Without Rights, (February 7, 2001) available at http:// www.widowsrights.org/Widows%20and%20AIDS.pdf 
(last visited July 7, 2004); See also The New York Times, Opinion:  Africa's Homeless Widows, (June 16, 2004) available at 
http://www.nytimes.com/2004/06/16/opinion/16WED1.html?th (last visited July 20, 2004). 
4 Eva Wortel, Isn’t It Time To Change The Inheritance Law?, The Guardian, July 5, 2004 (The customary inheritance law has a tremendous impact on the 
daily life of many Tanzanians, particularly women and children. The law, passed in 1963, explicitly says that women cannot inherit from their deceased 
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United States Congress has recognized the plight of African widows.5 Such discrimination commonly 
destroys women's abilit y to li ve a li fe outside of poverty.  In the face of the suffering and injustice 
widows endure throughout Africa, there is no consensus on the importance of changing the customary 
legal rules relating to widows,  and on the larger question of the proper place of customary law in the 
changing African society. 6 Yet practices which hitherto have been taken as settled and widely accepted 

                                                                                                                                                                                                         
husbands. And children are divided into 3 grades: The first son, of the first house, gets the bigger share, then all sons from the first to the last house get the 
second share and finally the last and very minimal share is divided among all girls. Jane Magigita, legal off icer for The Women's Legal Aid Centre (WLAC) 
says that this law is discriminatory and against Human Rights. At present the NGO is lobbying with a proposed alternative inheritance bill . Provisions are 
made to protect the rights of spouses. Even in the case that there is more than one spouse, each spouse is entitled to the marital house. According to Magigita 
the process of changing these discriminatory laws has been slow because the issue is still sensiti ve and generally not regarded as a priority. She stated that 
once politi cians have the will to change them, they can be changed within a month. The draft inheritance bill has been submitted to all the relevant 
government departments, to see it and sit down to make some changes.) available online at www.ippmedia.com/ipp/guardian/2004/05/07/10328.html (last 
visited January 27, 2005). 
5 23. H.CON.RES.421: Recognizing the Importance of Inheritance Rights of Women in Africa. 
Sponsor: Rep Clayton, Eva M. [NC-1] (introduced June 18, 2002, Expresses the sense of Congress that: (1) greater attention should be paid to the negative 
impact on economic development of the denial of inheritance rights to women, particularly in Africa; (2) programs that focus on ensuring secure inheritance 
rights to widows and orphans of HIV/AIDS should be considered; (3) ensuring secure inheritance rights for women should be included in strategies 
addressing violence against women; (4) the rights of widows and other female heads of households to inherit land and property should be included in the 
priorities of reconstruction; (5) the Secretary of State should examine the issue of women©s inheritance rights in Africa in the State Department©s annual 
human rights report; (6) the U.S. Agency for International Development should consider conducting a study of African countries to document the effect of 
the denial of women©s inheritance rights on economic development; and (7) the Annual Day of Acton on Women©s Inheritance Rights should be 
acknowledged and supported. See also Before the Congressional Human Rights Caucus, HIV/AIDS and Women©s Property Rights Violations in Sub-Saharan 
Africa, Testimony of Janet Walsh, Deputy Director, Women©s Rights Division, Human Rights Watch, ( April 10, 2003) available online at  
http://lantos.house.gov/HoR/CA12/Human+Rights+Caucus/Briefing+Testimonies/Testimony+of+Janet+Walsh.htm (last visited January 27, 2005) ( 
describing how women©s rights to own, inherit, and control property are violated throughout sub-Saharan Africa. Although all women are vulnerable to these 
abuses, divorced or separated women and widows including AIDS widows suffer some of the most extreme violations.  For example, divorced and separated 
women are often left with only the clothes on their backs as their husbands keep the home and other property.  Widows are often evicted from their homes as 
in-laws rob them of their possessions and invade their homes and lands. These unlawful appropriations happen even more readily when the husband died of 
AIDS. In some places, widows are forced to undergo customary, sexual practices such as "wife inheritance" or ritual "cleansing" in order to keep their 
property. "Wife inheritance" is where a male relative of the dead husband takes over the widow as a wife, often in a polygamous family. "Cleansing" usually 
involves sex with a social outcast who is paid by the dead husband©s family, supposedly to cleanse the woman of her dead husband©s evil spirits. In both of 
these rituals, safer sex is seldom practiced and sex is often coerced. Women who fight back are routinely beaten, raped, or ostracized. Abuses of women©s 
property rights blatantly violate human rights law. Treaties such as the Convention on the Elimination of All Forms of Discrimination against Women, the 
International Covenant on Civil and Politi cal Rights, and the International Covenant on Economic, Social and Cultural Rights require that countries 
guarantee gender equality and prohibit discrimination, including on the basis of sex. They also require that governments take steps to transform customs and 
traditions that are based on women©s inferiority and undermine women©s human rights. Nonetheless, governments throughout sub-Saharan Africa, most of 
which have ratified these treaties, are hiding behind custom as a defense against protecting women©s property rights. While they turn a blind eye, the lives 
and well -being of mill ions of women and their dependants are at risk. She stated that women©s property rights violations must be understood and combated in 
the context of Africa©s AIDS epidemic. Women and girls account for 58 percent of the more than 28 mill ion people living with HIV/AIDS in Africa. In the 
worst affected countries, HIV prevalence among girls and young women aged fifteen to nineteen is four to seven times higher than among boys their age. 
According to AIDS experts, the disproportionate impact AIDS has on African women and girls stems from the denial of their rights and the resulting 
economic deprivation and dependency on men. In describing the effects on development she testified that as the United States and other governments and 
international organizations increase their efforts to fight the HIV/AIDS epidemic and promote development in Africa, it is important to consider how these 
issues are linked. Sub-Saharan Africa©s economic growth rate has fallen 4 percent because of AIDS and labor productivity has been cut by 50 percent in the 
hardest-hit countries. According to the World Bank and the United Nations Development Programme, gender inequality and unequal property rights hinder 
development by contributing to low agricultural production, food shortages, underemployment, and rural poverty. She stated that Human Rights Watch is 
working with Kenyan organizations to urge the government to enact legal reforms, implement programs to prevent and redress property rights abuses, and 
punish those who violate women©s rights and advocating that the World Bank and other donors use aid to eliminate women©s property rights violations 
throughout sub-Saharan Africa. She urged that HIV/AIDS initiatives incorporate the elimination of women©s property rights violations and that AIDS 
outreach programs offer practical guidance on inheritance and division of family property. She recommended that the U.S. Government ensure that U.S.-
funded programs throughout sub-Saharan Africa have as a core goal the promotion of women©s equality in law and in practice as a fundamental human right; 
that the HIV/AIDS legislation pending in Congress supports systematic efforts to increase women©s economic, social, and politi cal empowerment, including 
by promoting equal property rights. The legislation should support a variety of prevention approaches for women and girls to protect themselves from 
HIV/AIDS, recognizing that vulnerability to violence, entrenched customs, and social subordination make strictly abstinence-oriented programs untenable 
for women and girls. She urged  that the special coordinator for international HIV/AIDS assistance, proposed by the legislation, adopts strategies to reduce 
women©s and girl©s vulnerability to HIV/AIDS and promotes expanded treatment, care, and prevention programs for women and girls. She recommended that 
support programs that improve access to justice and legal representation in Africa, including for divorce and inheritance cases. She concluded that the U.S. 
urge governments to enact legal reforms to guarantee equal property rights, outlaw discrimination on the basis of gender and HIV/AIDS status, and end 
harmful customary practices that put women©s lives at risk; Increase support for awareness campaigns aimed at educating individuals, traditional leaders, and 
government off icials about women©s equal rights to own, inherit, and control property and the risks of "wife inheritance" and "cleansing" practices and 
establish training programs for law enforcement and judicial personnel, as well as educators and health care providers, on the link between women©s property 
rights violations and HIV/AIDS; and take targeted actions to focus policy attention on mitigating the disproportionate impact on women in AIDS-affected 
countries.  
6 See Uche U. Ewelukwa, Post-Coloniali sm, Gender, Customary Injustice: Widows in African Societies, Human Rights Quarterly 24 (2002) 424–486 
(discussing Nigeria but discussion valid and applicable to Africa generally). For more on the topic see also Uche U.Ewelukwa, Caught Between Tradition, 
The Courts and Survival: Widows in Contemporary African Societies, in WOMEN'S RIGHTS ARE HUMAN RIGHTS: CULTURAL AND 
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are now being challenged in the face of the changing socioeconomic conditions in Africa, and  the AIDS 
epidemic. Many NGOS are the forces behind these challenges.  
 

In many African countries social and legal structures are the result of three coexisting cultural 
layers: the traditional; the colonial; and the post colonial economic, social, and politi cal structure,7  
rendering unviable the current sustained blanket application of  traditional cultural practices perpetuating 
injustice to a majority of African women, whose voices are not yet  fully represented in national and 
international policy debates today.8 Though family patterns, on which the traditions were based have 
drastically changed, 9customary laws of the past are still applied. While some may argue that the forced  
entry of African  traditional societies into the capitalist economy has been imposed by colonial 
imperialists10 the fact is  these changes exist, Africa has been transformed and adaptation is necessary.  
An idealization of the traditional past11 with an extended family that no longer exists in its traditional 
form is not helpful to creating the responsive institutions for Africa today. The extended family is not a 
static unit, but a dynamic entity customized by persons to fit their purposes.”12  

 
In discussing the role customary law should play in modern-day Tanzania, one commentator 

stated "After conducting field research in Mara and other regions of Tanzania I am more than ever 
convinced that social and economic change has transformed our respective societies to such an extent 
that it is no longer safe for any court to apply any rule of customary law without first checking whether 
or not its application promotes justice."13 
  

Customary laws and practices, even if once appropriate can no longer be justified in Africa  
under the guise of protecting the extended family,”14  even if customary laws and practices were 
reasonable and justifiable in the past.15  The impact of colonialism, urbanization, globalization, and the 
emergence of modern states in the continent have produced irreversible social, cultural, and economic  
changes in the continent which cannot be readily ignored. A major problem that faces policymakers in 
Africa today is “how to find a solution to the problems of inheritance in a changing social and economic 
environment, and more broadly, how to acknowledge and incorporate the changing needs and 
                                                                                                                                                                                                         
SOCIOECONOMIC REALITIES IN AFRICA AND THE AFRICAN DIASPORA (Nnaemeka Obioma ed.). See generally MARTIN CHANOCK, LAW, 
CUSTOM, AND SOCIAL ORDER: THE COLONIAL EXPERIENCE IN MALAWI AND ZAMBIA (1985).  
7 Id. 
8 See, e.g,. Manuh supra, Women in Africa’s Development in Africa's Recovery: A United Nations Publication, Africa Recovery Briefing Paper, No. 11( 
April 1, 1998).   
9  Mhoja supra.  
10 MARIA ROSA CUTRUFELLI, WOMEN OF AFRICA: ROOTS OF OPPRESSION 13 (1983). 
11 Id. 
12 MARIANNE JENSEN & KARIN POULSEN, HUMAN RIGHTS AND CULTURAL CHANGE 9 (1993). 
13 B.A.Rwezaura, The Court of Appeal of Tanzania and Development of Law of Domistic Relations. 16 Eastern Africa L. Rev. 146, 155 (1989). 
14 See generally, Alice Armstrong et al., UNCOVERING REALITY: EXCAVATING WOMEN'S RIGHTS IN AFRICAN FAMILY LAW 6 (1992).  See 
also Mhoja supra; See also Ewelukwa supra. 
15 Chanock, supra at 4. The validity and  authenticity of the existing customary laws is still widely debated. Many believe that these laws are priducts of 
complicity between chiefs and controll ing colonials with some local chiefs. Chanock discuuses the situation in Malawi and Zambia: 
The law was the cutting edge of colonialism, an instrument of the power of an alien state and part of the process of coercion. And it also came to be a new 
way of conceptualizing relationships and powers and a weapon within African communities which were undergoing basic economic 
changes, many of which were interpreted and fought over by those involved in moral terms. The customary law, far from being a survival, was created by 
these changes and conflicts. Id.; See LANDEG WHITE, MAGOMERO: PORTRAIT OF AN AFRICAN VILLAGE 180 (1987)( historical account of  
Malawian village  between how rules and customs are misrepresented for politi cal gain so as to take advantage of and gain power in colonial structures. 
[W]ith the introduction of indirect rule, some of the chiefs of the Shire Highlands, carefully vetted and poorly paid, were incorporated into the lower ranks of 
the colonial bureaucracy. But there was an unconscious irony in the term “native authority.” The “native customs” they were responsible 
for administering represented a codification by colonial off icials of the powers the chiefs claimed they had wielded in the years before their defeat in the 
1890s. Nothing illustrated this more clearly than the effects of the new structures on the women whose interpretation of custom was very 
different). See also Christopher Harper, Rights for All in the New South Africa, Human Rights Dialogue 2.10 (Fall 2003): available at 
http://www.carnegiecouncil.org/viewMedia.php/prmID/1045 (last visited July 21, 2004) (discusses how violence against women in South Africa has been 
justified under the banners of culture, religion, and the resistance movement). Cf.  Chidi Anselm Odinkalu, Human Rights for All? The Problem of the 
Human Rights Box  Why More Africans Don’t Use Human Rights Language, Human Rights Dialogue,( December 5, 1999).    
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entitlements of women, children, and other marginalized groups within the post-colonial framework. 
Until the policymakers and the larger society are ready to confront the structural changes rapidly 
occurring in the African continent, the pace of reform will remain very slow, and civil discontent will 
grow as each group attempts to assert its presence in the new framework.º16 
 

Some jurists believe that there is nothing wrong with existing customary rules of inheritance. 
17According to Justice Anthony Gubbay there is a tendency to decry the customary law as a method for 
the distribution of a deceased's estate. It is not the customary law that is wrong, he argues,  but rather the 
relatives that abuse it, or the fact that the family has littl e connection to the customary law.  Yet the 
Justice added, ªDespite the unsatisfactory state of the law relating to inheritance, there have been some 
significant changes.º 18 Given the high incidence of abuse of existing customary law rules of 
inheritance, and given their inabilit y to accommodate changing situations, it is clear that continued 
application of existing customary law in toto can no longer be justified.  

 
Welshman Ncube argues that there is no fidelity in reasserting customary laws which are 

oppressive and politi cally fabricated for advantage and not even actually based on kinship or the public 
good.19  Rather ªour concern should be to remake our laws in such a way that they are fair, just and 
reasonable.º20 
 

African widows have no choices other than those perpetuating the domination of widows by 
male relatives, e.g., choices to accept her husband's brother as a husband, residing with married children 
getting them out of the way, from attention that would see the need for change in the traditional 
treatment of widows and for the amendment of discriminatory customary laws and practices in 
accordance with evolving international human rights standards on equality and non-discrimination.21  
Tanzanian women face such discrimination on a daily basis.  The extent of the discriminatory practices 
in place in Tanzania is evidenced by the current laws on women's intestate succession ( i.e., inheritance) 
rights. 22 The current Tanzanian laws relating to inheritance rights ill ustrate women's inequality in the 
ownership of property, and provide a window into the persistently unequal conditions of women's li ves.  

 
Widows and female children in Tanzania traditionally have had littl e right to inherit property 

from their husbands' estates even when the property was acquired during the marriage.  This issue is 
further complicated by a three-part legal system consisting of customary, religious, i.e., Islamic law, and 
statutory law.  The uncertainty and confusion surrounding this three-part system compounds existing 
exploitative practices in inheritance, such as widow inheritance and property grabbing.23  As a result, 
Tanzanian women and their children, more often than not, are left destitute and homeless upon the death 
of their spouses. 
 

                                                           
16 Ewelukwa supra.  
17 See Justice Anthony Gubbay, Women's Rights, 1 L EGAL FORUM 9 (Mar. 1989). 
18 Id. 
19 According to Ncube, 
[M]ost of what is today held out as ªourº customary law is a ªconstructionº of the colonial judiciary in complicity with some elders of the African society, 
who redesigned most of what is today presented as customary law so as to increase male authority and control over women and children, to compensate for 
the loss of their politi cal and social power to the colonial state.º See Welshman Ncube, The White Paper on Marr iage and Inheritance in Zimbabwe: An 
Exercise in Superfluity and Mischief, 5 LEGAL FORUM, 10, 12 (1993). [Hereinafter referred to as White Paper.] cited in Ewelukwa supra. 
20 Id. at 12. 
21 Ewelukwa supra at n.29 pg. 433. 
22 Mhoja supra. 
23 Id. 
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Despite Tanzania's commitment to secure equality for women under its own constitution and 
under international law, these conditions persist.24  Indeed, in 2000, the Tanzanian Constitution was 
amended to include section 13(5) to prohibit gender discrimination.  Tanzania has also signed and 
ratified a number of international treatises in its efforts, including the International Covenant on Civil 
and Politi cal Rights, the International Covenant on Economic, Social, and Cultural Rights, the 
Convention on the Elimination of All Forms of Discrimination Against Women, the Convention on the 
Rights of the Child, and the African Charter on Human and People's Rights.  Notwithstanding its efforts 
to date, Tanzania has not eradicated discrimination against women.  Tanzania has an obligation based on 
its own law and international commitments to guarantee women's equality in all aspects of li fe, 
including the law relating to intestate succession, and to eliminate laws, cultural practices, and beliefs 
that act as legal barriers to that equality. Women's inheritance rights in light of these international 
commitments.  
 

Inheritance rights are a criti cal issue for women because traditionally in many African countries, 
Rather than offer protection to widows, received common law and statutory laws in the country 
perpetuate the discrimination against them25 by husband's property.  The experiences of African widows 
range from disinheritance and forceful deprivation of property to the mandatory observance of some 
rituals.   Excommunication generally involves a total isolation of the widow by the vill age community 
though she is still allowed to remain in the vill age. An order might exist prohibiting people from 
associating with her. She may not be able to buy or sell to anyone. With banishment, however, the 
widow is literally driven out of the vill age. For a widow who has children, parents, and other relatives 
living in the vill age, the cost of banishment can be great indeed. In one case where a widow refused to 
fulfill all the burial requirements, she was warned not to return to the vill age. Though the author did not 
speak with the widow in question, she was reliably informed by another widow from the same town, that 
the widow has since not returned to this town, at least publicly. The few times she has gone back, she 
has done so under the cover of darkness. She knows the full implication of her being found and realizes 
that she returns at great risk to her person.26 
 

Widows had no right to inherit property from their husband's estate even when the property was 
acquired during the marriage. As a result, women were often left destitute and homeless upon the death 
of their spouse. While important in its own right, the issue of inheritance rights also ill ustrates more 
broadly women's inequality in the ownership of property and in marriage and provides a window into 
the persistently unequal conditions of women's li ves throughout Africa 27 Finally, the issue of women's 

                                                           
24 Id.  
25 Convention on the Elimination of All Forms of Discrimination Against Women, adopted 18 Dec. 1979, G.A. Res. 34/180, U.N. GAOR, 34th Sess., Supp. 
No. 46, art 1, U.N. Doc. A/34/46 (1980) ( entered into force 3 Sept. 1981), 1249 U.N.T.S. 13, reprinted in 19 I.L.M. 33 (1980) (hereinafter referred to as 
CEDAW) defines discrimination against the effect or purpose of impairing or null ifying the recognition, enjoyment or exercise by women, irrespective of 
their marital status, on the basis of equality of men and women, of human rights and fundamental freedoms in the politi cal, economic, social, cultural, civil 
or any other field.º While there is no single source for the international law on non-discrimination, Anne Bayefsky summarizes the content of the concept of 
equality and non-discrimination under international law to include: (i) the idea that a distinction is discriminatory if it has no objective and reasonable 
justification or if there is not a reasonable relationship of proportionality between the aim and the means employed to attain it; (ii ) that traditional outlooks or 
local prejudice will not count as reasonable justification for differential treatment; (iii ) that preferences may still be discriminatory if they have the effect of 
impairing equality; (iv) that non-discrimination applies to all state action regardless of whether such action is itself required by international law; (v) that 
positi ve state action is sometimes required by the state in order to fulfill its duty to respect equality; and (vi) that positi ve state action may extend to 
protecting individuals from impediments of equality imposed by private parties. See Anne F. Bayefsky, The Principle of Equality or Non-Discrimination in 
International Law, II HUM. RTS L. J. 1, 34 (1990). 
26 Ewelukwa supra. 
27 Ghana adopted a national statute in 1985 designed to address the problem of gender inequality in inheritance under customary law, and the outcome 
illustrates the complex intersection of statutory and customary law. See also Zimbabwe. Factor Islam into the mix and we can have the complex intersection 
of religious cultural and statutory civil law. 
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inheritance rights provides an opportunity to assess the eff icacy of legislation in guaranteeing women's 
rights and changing longstanding social practices.  
 
Tanzania’s Law On Intestate Succession Consists Of A Tripartite System Made Up Of Customary 
Law, Islamic Law, And Statutory Law 
 

For instance, Tanzania's law on intestate succession consists of a tripartite system made up of 
customary law, Islamic law, and statutory law.  The basic rule under Tanzanian law is that customary 
law is presumed to apply unless the decedent professed Islam or Christianity and the court finds 
suff icient evidence of the decedent's intent, in which case Islamic or statutory law would apply, 
respectively.  Both customary and Islamic laws, which discriminate against both widows and female 
children, are commonly applied in Tanzania.  Although the statutory law, referred to as the Indian 
Succession Act of 1965, is not discriminatory on its face (contrary to customary and Islamic law), its 
applicabilit y is extremely rare because most Tanzanians are governed by either customary or Islamic 
law.  28 Customary inheritance law in Tanzania is based on the premise that the male has full ownership 
of the home.  Under customary law, the male side of the family inherits the entire estate.  The widow 
takes no portion of the inheritance.  Typically, the widow only has a right to li ve in the house with the 
children as long as she does not live with another man who is not a relative of the deceased.  Female 
children do not fare much better – daughters are the last group to inherit from the father and they receive 
the smallest share.  In addition, daughters have limitations attached to any property they do inherit. 29 
 

The application of Islamic law, which is based on the Quran,30 also has devastating effects on 
women's welfare, as female family members, including the widow, receive smaller shares of the 
deceased's estate than male family members.  Typically, when a couple has children, the man receives 
one quarter of his deceased wife's estate, while the widow only receives one-eighth of the estate.  The 
widow's share is reduced to an even smaller share if she is in a polygamous marriage, which a 
significant number of Muslim women are.  In such a case, the amount allocated to the ªwifeº must be 
divided among all wives.  In addition, li ke customary law, Islamic law discriminates against daughters – 
a son is given a preference and larger portion of an estate than a daughter.31 
 

Many non-governmental organizations and lawyers have advocated strongly for reform in the 
area of women's inheritance rights. For example, the Law Reform Commission of Tanzania, the 
governmental body responsible for recommending specific legal reforms to be enacted by Tanzania's 

                                                           
28 Mhoja supra. 
29 Mhoja supra.  
30 For research on widows and issues of harmful religious practices  in other parts of the world, see Women's United Nations Report Network at http:// 
www.wunrn.com. Mr. Abdellefatah Amor, Special Rapporteur on Freedom of Religion or Belief, from his 1999 report to the U.N. Commission on Human 
Rights (E/CN.4/1999/58): "Discrimination and intolerance against women, supposedly prescribed by religion or tradition, must be resolutely condemned. To 
that end, the Special Rapporteur reiterates his recommendation that a seminar should be held on the status of women from the standpoint of religion, 
traditions and human rights, so as not only to identify manifestations of discrimination and intolerance, but also to formulate practical recommendations and 
a plan of action for eradicating such practices." Three years later, in 2002, the Special Rapporteur published a comprehensive report that is a nexus between 
women©s rights and freedom of religion or belief. The Study on Freedom of Religion or Belief and the Status of Women From the Viewpoint of Religion and 
Traditions (E/CN.4/2002/73/add.2) is a major, universal approach to intolerance and discrimination against women based on religion and traditions. 
Published in French, it was translated into English by Dr. John Taylor, Secretary of the UN CONGO Committee on Freedom of Religion or Belief, Geneva.  
The Women©s United Nations Report Network & Program (WUNRN), in cooperation with The Tandem Project, established a coalition in 2003 to build on 
the Juridical and Factual Aspects of this important study through exchange of information. The WUNRN website publishes an Anthology of organizations 
addressing issues relating to each of the Juridical and Factual Aspects, WUNRN Research articles and WURN News on general information supporting the 
dignity and fundamental rights of all women. The WUNRN website is a worldwide information center and forum. It acts as a catalyst to encourage women©s 
NGO©s, other organizations and programs to exchange information on research and practical programs to promote tolerance and end discrimination against 
women based on religion and traditions. Organizations in the Anthology are listed under Juridical and Factual Aspects. Expansion of the WUNRN 
Anthology will increasingly benefit organizations and individuals wanting to exchange information on their specific focus issues related to the U.N. Study. 
31 Mhoja supra.  
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Parliament, has identified two primary reasons why this tripartite system must be reformed.  First, 
because different laws are applied to different individuals, the system “has the negative effect of 
reinforcing and perpetuating racial and tribal divisions among citizens.”  Second, many of the provisions 
in the Islamic and customary law systems discriminate against women solely on the basis of their sex.  
According to the Law Reform Commission, these discriminatory provisions are “inconsistent with the 
principle of equality… (and) are repugnant to [Tanzanians’] morality and sense of justice.” 32 
 

Customary law rules of inheritance, largely based on family structure in pre-colonial agrarian 
society in Sub-Saharan Africa  emphasizing  kinship network and lineage under leadership of  male 
elders. The male heir typically had a duty to support the deceased’s beneficiaries and inherited the 
property. Customary laws on immovable property  was designed to retain property within the family.33 
Widows have no right of inheritance in their husband’s estate and are regarded as objects for the heir to 
the estate to inherit. Some widows lose both their personal property and jointly acquired matrimonial 
property on the death of their husbands as these are considered the man’s estate. 34 
 
  In many cases, properties are stolen from the widow on the pretext of safe-keeping, to prevent 
widows from getting them “property g rabbing.”  Though property grabbing is stealing, police are 
reluctant to intervene.35 The public/private distinction is used as a cover to prevent state involvement in 
situations threatening the life and welfare of widows.36   The death of a husband does not automatically 
terminate a marriage under most customary laws in Africa. 37As a result, avenues are made for 
continuing a marriage even after the death of the man either for the widow’s own protection or as a 
means of making use of her reproductive capacity to produce more children for the lineage. Such 

                                                           
32 Law Reform Commission of Tanzania, Report of the Commission of the Law of Succession/Inheritance, Mar. 1995 at vi. 
33 See. Ewelukwa supra. The need to keep property within the family, however, serves only as a cover for an entrenched customary distrust of women and a 
general perception of women as perpetual minors. The justification advanced by Masongo, even if accepted, does not explain why women are also excluded 
from inheriting even those properties which do not form part of the family holdings. It also fails to explain why single, divorced, widowed women, or 
women who have disavowed any interest in marrying or changing their name are nonetheless excluded from a share in family property. Surely, if 
the sole concern was with the ability of a married woman to exercise control over her father’s house, as Masongo asserts, the exclusion of females 
from the line of succession would have been limited to married women only. The fact that sale of family property is an ever increasing phenomenon 
in many African societies also vitiates the argument for retaining such properties within the family and creates an environment for a reconsideration 
of some earlier customs and practices prejudicial to the interest of women. If a man can, subject to satisfaction of customary requirements, sell 
a piece of family property to an outsider, it becomes preposterous to argue against female inheritance simply because a daughter or wife may take the 
property outside the family. Rules providing for male inheritance to the exclusion of women were established to guarantee the proper maintenance for 
widows and to ensure they were not exploited by “wicked” men. Properties were therefore conferred on men who were then expected to take care of the 
widow. Such paternalistic attitudes are however unnecessary today and, unfortunately, create the environment for the actual exploitation of the very women 
the custom claims to protect. Stories of unjust enrichment by male relatives to the detriment of widows and their children abound throughout Africa. 
34Id. Because the girl child is also disinherited under most African customary rules of inheritance, women inheriting neither from their fathers nor 
from their husbands. Few exceptions to the rule of female disinheritance exist. Id. 
35 Id. 
36 See Charlotte Bunch,  “ Transforming Human Rights from a Feminist Perspective,”  in J. Peters and A. Wolper, eds., Women’s Human Rights, Human 
Rights: International Feminist Perspectives (Routledge, 1995). Bunch postulates that women's rights have often been left out of the human rights discourse 
because of the so-called public/private distinction, patriarchal structures in society, and the lesser importance given to social and economic rights—which are 
particularly important for women—within the traditional human rights framework. See also  Jane Roberts Chapman “ Violence against Women as a Violation 
of Human Rights,”  Social Justice 17.2. Chapman discusses the importance of drawing violence against women out of the private sphere so that it can be 
placed on the human rights agenda. She explores three aspects of efforts to combat violence against women: empowerment at the grassroots level, legal 
reforms, and an interdisciplinary approach to the issue.  See also Hilary Charlesworth, Christine Chinkin, and Shelley Wright, "Feminist Approaches to 
International Law," 85 American Journal of International Law 613-645 (1991). This essay argues that the lack of representation of women in national and 
international decision-making results in a male-dominated approach to law. It stresses the need for a feminist discourse on international law.  See also  
Celina Romany, "State Responsibilit y Goes Private: A Feminist Critique of the Public/Private Distinction in International Human Rights Law," in Rebecca 
Cook, ed., Human Rights of Women: National and International Perspectives (University of Pennsylvania Press, 1994). Romany calls for the reconstruction 
of state responsibility by bringing “private” human rights offenses to the forefront of the “public” agenda. She also discusses the need for a shift in the 
conceptual framework of civil and political human rights to incorporate the issue of violence against women. See also The Role of Men and Boys in 
Achieving Gender Equality (Report by the UN Division for the Advancement of Women, issued 12 January 2004) [This report summarizes the findings of a 
group of experts who met in Brazil in October 2003 to discuss the role of boys and men in achieving gender equality. They discussed a wide range of issues 
including the role of men and boys in promoting gender equality in work and family life, as well as their involvement in domestic violence and the 
HIV/AIDS pandemic. Also considered were the roles played by men and boys in the public sector, private sector, and civil society. 
37 Ewelukwa supra. 
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avenues include the levirate38  marriage and widow’s inheritance.  While theoretically, a woman’s 
prenuptial and personal property is inherited by her children,39 with the concept of joint ownership of 
matrimonial property unknown under most African marriage laws, in practice a woman and all that she 
owns is generally deemed to belong to her husband. 40 
 
Ncube observes: 
 

Under customary law, all meaningful property is owned and controlled by the husband. 
Women are often, if not always, reduced to the status of property-less dependents who 
have to submit to the will of their husbands in order to survive. The customary law on 
matrimonial property perceives a marr ied woman as an unpaid servant of her husband. 
She works for him, looks after his family, acquires and preserves property for him.41 

 
Particularly for the rural women far removed from the modern centers of power, legal recourse 

does not exist as a viable option. 42Unfortunately, the traditional methods of conflict resolution which 
emphasized compromise and reconciliation and which operated through the family network are proving 
inadequate today.  Under the traditional system, “the method of conflict resolution is not to identify 
guilty party but to reestablish the relationship to everyone’s satisfaction, thus ensuring the cohesiveness 

                                                           
38 Levirate(Lat. levir, a husbands brother), a custom, sometimes even a law, compelling a dead mans brother to marry his widow. It seems to have been 
widespread in primitive times, and is common to-day. Of the origin and primitive purpose of the levirate marriage various explanations have been put 
forward:  It has been urged that the custom was primarily based on the law of inheritance; a wife, regarded as a chattel, being inherited like other 
possessions. The social advantage of providing one who should maintain the widow doubtless aided the spread of the custom. The abandonment of a woman 
and her children in the nomadic stage of civilization would be equivalent to death for them; hence with some peoples the levirate became a duty rather than a 
right. Among the Thlinkets, for example, when a man dies, his brother or his sisters son must marry the widow, a failure in this duty occasioning feuds. The 
obligation on a man to provide for his sister-in-law is analogous to other duties devolving on kinsfolk, such as the vendetta.  J. F. McLennan, however, 
would assume the levirate to be a relic of polyandry, and in his argument lays much stress on the fact that it is the dead mans brother who inherits the widow. 
But among many races who follow the custom, such as the Fijians, Samoans, Papuans of New Guinea, the Caroline Islanders, and some tribes in the interior 
of Western Equatorial Africa, the rule of inheritance is to the brother first. Thus among the Santals, when the elder brother dies, the next younger inherits the 
widow, children and all the property. Further, there is no known race where it is permitted to a son to marry his own mother. Inheriting a woman in primitive 
societies would be always tantamount to marrying her, and, apart from any special laws of inheritance, it would be natural for the brother to take over the 
widow. In polygamous countries where a man leaves many widows the son would have a right of ownership over these, and could dispose of them or keep 
them as he pleased, his own mother alone excepted. Thus among the Bakalai, an African tribe, widows may marry the son of their dead husband, or in 
default of a son, can live with the brother. The Negroes of Benin and the Gabun and the Kaffirs of Natal have similar customs. In New Caledonia every man, 
married or single, must immediately marry his brothers widow. In Polynesia the levirate has the force of law, and it is common throughout America and 
Asia.. Another explanation of the custom has been sought in a semi-religious motive which has had, extraordinary influence in countries where to die 
without issue is regarded as a terrible calamity. The fear of this catastrophe would readily arise among people who did not believe in personal immortality, 
and to whom the extinction of their line would be tantamount to annihilation. Or it is easily conceivable as a natural result of ancestor-worship, under which 
failure of offspring entailed deprivation of cherished rites and service.i Thus it is only when the dead man has no offspring that the Jewish, Hindu and 
Malagasy laws prescribe that the brother shall raise up seed to him. In this sense the levirate forms part of the Deuteronomic Code, under which, however, 
the obligation is restricted to the brother who dwelleth together (i.e. on the family estate) with the dead man, and the first child only of the levirate marriage 
is regarded as that of the dead man. That the custom was obsolescent seems proved by the enjoining of ceremony on any brother who wished to evade the 
duty, though he had to submit to an insult from his sister-in-law, who draws off his sandal and spits in his face. The biblical story of Ruth exemplifies the 
custom, though with further modifications (see RUTH, BOOK OF). Finally the custom is forbidden in Leviticus, though in New Testament times the levirate 
law was still observed by some Jews. The ceremony ordained by Deuteronomy is still observed among the orthodox. Among the Hindus the levir did not 
take his brothers widow as wife, but he had intercourse with her. This practice was called niyoga.. Yet another suggested origin of the levirate is agrarian, the 
motive being to keep together under the levirate husband the property which would otherwise have been divided among all the I brothers or next of kin.See J. 
F. McLennan, Studies in Ancient History (London, 1886). See also J. F. McLennan,  The Levitate and Polyandry, The Fortnightly Review, n.s. vol. xxi. 
(1877); C. N. Starcke, The Primitive Family in its Origin and Development (London, 1889); Edward Westermarck, History of Human Marriage (London, 
I894), pp. 510-514, where are valuable notes containing references to numerous books of travel; H. Spencer, Principles of Sociology, ii 649; A. H. Post, 
Einleitung in das Stud. d. Ethnolog. Jurssprud. (1886).  
39 Ewelukwa supra. 
40 Id. 
41 WELSHMAN NCUBE, FAMILY LAW IN ZIMBABWE 170–71 (1989). This customary law rule holds good in most African states. As a judge in 
Zimbabwe observed, “property acquired during a marriage becomes the husband’s property whether acquired by him or his wife.” Id. at 170. See, e.g., 
COKER, supra. 
42 Ewelukwa supra. 
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of the extended family and safeguarding the rights and welfare of the individual in the communal 
context.43 
 

It is problematic that roles prevent women from addressing this injustice, while as a potential 
widow they condemn the customary  practices; while women in their role as sisters and/or daughter 
support these practices. 44 Thus African women help maintain  customary practices that subordinate 
them45 vulnerable to a divide and conquer strategy that causes them to participate in their own 
denigration. 46 A study of various traditional practices which may be harmful to women demands a more 
than superficial understanding of why women succumb to, yield to, accept, or otherwise support these 
practices. 47 One commentator on the experiences of widows in Nigeria suggest several reasons for why 
women support traditional practices harmful to them , which include “ belief in the cultural and social 
significance of the practice; ignorance of other possibilities; superstition; lack of choice; sense of duty to 
the family and community; and even love for their husbands.” 48 
 

“A step toward gender equality would begin with a recognition of the autonomy and 
independence of women and a re-examination of the rationales for the various widowhood practices in 
light of changing economic, social, and political circumstances. The solution must include an abolition 
of those practices considered inhuman and degrading burial rituals, and a recognition of the rights of 
widows to inherit those properties falling outside the class of family property.”49 
 
POLYGAMY, WIDOWS AND  INHERITANCE 
 

The practice of polygamy throughout Africa with its accompanying absence of equitable means 
for justly allocating the respective interests of a man’s numerous wives of a man; problematic 
administration of estate laws effectively barring a widow’s right to administer her deceased husband’s 
estate; apathy on the part of the police, the administration, and the judiciary; the absence of any law 
specifically addressing the problems of widows; and the general avoidance of drafting wills, coupled 
with the absence of effective means for enforcing wills.50 
 

Fundamental contradictions inherent in many African  legal systems-the coexistence of modern, 
statutory laws with Islamic and  traditional customary laws and practices— has created a complex and 
confusing legal regime under which women are denied legal rights.  Many African governments, due to 
the complexity and enormity of the task, and perhaps due to their own resistance toward female 
empowerment are slow to enact meaningful reform, preferring to allow for extreme decentralization in 
matters of family or personal law. 
 

                                                           
43 Ewelukwa supra. But see CHANOCK supra  at 7–8 (questioning the extent to which the images of traditional justice system product of colluding chiefs 
and colonial powers). 
44 Ewelukwa supra. 
45 Ewelukwa supra. 
46 The issue of female circumcision presents a similar paradox in the sense that, while women are clearly the real and intended victims of this practice, the 
active monitoring and enforcement by women has sustained this practice. See generally, NAHID TOUBIA, FEMALE GENITAL MUTILATION: A CALL 
FOR GLOBAL ACTION 29 (1983). She notes that: “Tr aditionally, the role of the circumciser is an inherited one, performed by the female laypeople. 
(Some men have performed FGM, but this is rare.)” Id.  
47 Ewelukwa supra. 
48 Ewelukwa supra. 
49 Id. 
50 Ewelukwa supra at 446; See also Mhoja supra. 
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Few widows attempt to make use of the formal, legal, judicial system. 51 Widows rarely 
challenge the legality of prevaili ng customary rules of inheritance or raise the question of discrimination 
inherent in these rules. 52 Few have filed complaints with the police and fewer have attempted 
challenging the constitutionality of oppressive customary rules and practices.53 
 

Complex inheritance issues also arise from the abilit y of African men to jump from one form of 
marriage to another.  Men marry wives under civil l aw, then add a few more under custom or start the 
other way around and then marry a wife under general law. Although such combinations and ªjugglingº 
of wives may cause complications during the li fe of the man . . . the real problem arises when he dies 
and the resources of the family have to be allocated among the various competing ªgroupsº within the 
family. 54Given the complex relations courts have a lot of interests to balance and ponder. The first ±tier  
interest of the legal wife of a monogamous, statutory union, the interest of the legitimate children of 
such marriage, the interest of the additional ªwivesº,  mistresses of a man who had previously contracted 
a monogamous marriage, the interest of the various wives in a polygamous, customary law  or  marriage, 
the interest of the many children born in a polygamous, customary law marriage, and the interest of the 
ill egitimate children of the deceased. Second-tier interests would include those of the parents, brothers, 
and sisters of a man. So complex is the web of relationships and interests that may exist with 
regard to a single estate that several calls have been made for legislation to deal with the problem. 55 
And any reform can only be a beginning that will need to be amended as its eff icacy is evaluated by 
implementation (e.g. Ghana).  
 

Serious problems therefore arise when men move from monogamous, statutory marriages to 
polygamous, customary law marriages or vice versa, an act which clearly constitutes the offense of 
bigamy under existing laws in most African states.56 Unfortunately, the offense of bigamy exists only on 
paper in most African states. In Nigeria, for instance, with the exception of a single prosecution in the 
early 1960s, no one has been prosecuted for the offense. However, it is not an exaggeration to 
characterize the attitudes of the Tanzanian and other African courts toward widows attempting to 
exercise rights as hostile.57  Courts appear to rank interests of women as wives last; their primary 
consideration is usually for the children of a deceased male. 58  The contemporary situation in Africa is 
not alien to American women's history. For instance, Basch attributes reform in New York marital 
property law in the nineteenth century to the pressing need to adapt law to structural changes in the 
economy.59 
                                                           
51 Id. 
52 Mhoja supra. 
53 In the Nigerian context Uche U. Ewelukwa offers explanations applicable to the Tanzanian context which Mhoja has studied. The lack of lawsuits could 
be attributed to several factors. In most cases where action has been brought regarding inheritance, widows have brought such actions on behalf of their 
minor male children and hence, have the standing under customary law to bring such action. While her action may shock in-laws and villages, it may still be 
perceived by some as a battle for survival and a personal battle against greedy in-lawsÐ not a challenge to the entire society. On the other hand, by 
challenging the constitutionality of a given burial ritual, a widow is perceived as rejecting long-standing customary rules and the society at large. Such legal 
challenges are not viewed as motivated by the need for survival, but as evidence of the negative impacts of westernization. Finally, because the privileges 
accorded to widows, such as the ªrightº of maintenance and allotment of residential home, ar e enjoyed subject to good behavior and a successful completion 
of the mourning rituals, a widow is constrained from challenging these rules. 
Several factors prevent legal action by widows including past court decisions upholding patently discriminatory laws; insensiti vity on the part of the police 
and the courts; the length and cost of potential lawsuits; ignorance; fear and superstition on the part of the widows themselves; and 
the absence of any meaningful support network see Ewelukwa supra.  
54 Stewart, Some Points to Ponder, supra at 28. 
55 See Mhoja supra. See also Ewelukwa supra. 
56 Id. 
57 Id. 
58 Id. 
59 See generally NORMA BASCH, IN THE EYES OF THE LAW: WOMEN, MARRIAGE AND PROPERTY IN NINETEENTH-CENTURY NEW 
YORK 51-54 (1982) (summarizing analysis of Blackstone©s Commentaries); MARYLYNN SALMON, WOMEN AND THE LAW OF PROPERTY IN 
EARLY AMERICA 15-18, 41-44 (1986) (discussing doctrine of marital unity as it applied to conveyances and contracts). 
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Being preoccupied with more pressing matters of state, African nations may have found little 

time or resources or exploration to undertake reform, and most likely a genuine political will toward 
improving women’s lives on the part of governments is lacking. Even emphasizing gender is relatively 
recent form the World Bank and other organizations involved with development. 60 Add to that the fact 
that state officials may be part of the very practices the laws seek to abolish, justice for women, this is 
true in the Islamic context as well.61 
  

With growing awareness of human rights in Africa, the necessity and legality of previously 
accepted customary rules and practices are increasingly contested, led by activists and intellectuals in 
international and national discourses and in test case litigation and courts. A growing women’s 
movement in the continent and improved information network have been effective in galvanizing and 
strengthening internal struggles for women’s rights in many African countries. Gains in the rights and 
inclusion of women,  still leaves intact the fact that a majority of African women remain disadvantaged.   
There is a growing movement gaining momentum to contest the legality and legitimacy in a health and 
human rights context of widely accepted social, customary, traditional and religious practices62— a 
problem complicated by the apparent division among native women on the very important question of 
the place of custom in Africa today. 63 Women have been both the victims and for complex and various 
reasons64 perpetrators of the various customary law rules harmful to them, an absolute accord on 
customary law and banning certain practices may never be found, just as many worldwide still do not 
agree on many other subjects.  
 

The minefield task of reforming ingrained customary laws and practices is not one that African 
women activists  can undertake alone. Societal and religious attitudes must be changed, and the thorny 
and complex issues of multiculturalism,65 religious freedoms and preserving the rights of minorities 
negotiated. 66 This must take place in the context of a commitment towards the removal of structural and 
institutional barriers that have oppressed African women. 67A study of social reform in other countries 

                                                           
60 Advocates Challenge Bank to Put Gender on the Fast Track, July 28, 1997.  (Women's issues are still outside the mainstream of World Bank lending in 
spite of the commitment of its leader, according to a forthcoming report by the US chapter of the Women's Eyes on the World Bank campaign). 
http://www.interaction.org/library/article75.html (last visited July 21, 2004);  
61 See  Ewelukwa supra. 
62 See, e.g., Vanessa von Struensee, The Domestic Relations Bill in Uganda: Addressing Polygamy, Bride Price, Cohabitation, Marital Rape, and Female 
Genital Mutilation, (July 2004). http://ssrn.com/abstract=623501  (The Domestic Relations Bill is a crucial piece of legislation for Ugandan women. It 
addresses women's property rights in marriage and women's right to negotiate sex on the grounds of health, sets the minimum age of marriage at eighteen, 
prohibits FGM and criminalizes widow inheritance. As a compromise measure, bride price will not be prohibited, but the payment of bride price will no 
longer be essential for the formalization of customary marriages, and any demands for the return of marriage gifts will be an offence. The bill criminalizes 
marital rape and provides for civil remedies, such as compensation and restricting orders. The grounds for divorce are equally applicable to both spouses and 
alimony is provided for. The Domestic Relations Bill continues to exclude cohabitation from the presumption of marriage, but provides parties to such 
relationships with certain rights, including the right to register the fact of cohabitation and particulars of any monetary or non-monetary contributions made. 
A competent court may then distribute the property equitably in accordance with those contributions, and may do so even when registration has not taken 
place. Polygamy is also strictly regulated by guidelines that provide for the economic support of all wives. The bill also provides for equal sexual rights and 
establishes more equitable grounds for divorce. The paper discusses domestic and international law and Islamic Family Law in arguing that the reforms, 
while a step forward, do not go enough, offers arguments and alternatives and examines the particular situation of Muslim women ). 
63 See  Ewelukwa supra. 
64 See  Ewelukwa supra. 
65 Susan Moller Okin, Is Multiculturalism Bad for Women? Boston Review available at http://www.bostonreview.net/BR22.5/okin.html (last visited July 21, 
2004). 
66 See  Ewelukwa supra. 
67 There is no clash of civil in the Huntington sense. See Samuel Huntington,  Clash of Civilizations available online at 
http://www.alamut.com/subj/economics/misc/clash.html (last visited January 27, 2005);  See also Amartya Sen, “ Human Rights and Asian Values: What Lee 
Kwan Yew and Li Peng Don’t Understand About Asia ,” in The New Republic, July 14, 1997, pp. 33 -40. Amartya Sen, "Human Rights and Asian Values," 
The New Republic, July 14-July 21, 1997 available at http://www.mtholyoke.edu/acad/intrel/sen.htm (last visited July 21, 2004);  The need to acknowledge 
diversity applies not only between nations and cultures, but also within each nation and culture. In the anxiety to take adequate note of international diversity 
and cultural divergences, and the so-called differences between "Western civilization," "Asian values," "African culture," and so on, there is often a dramatic 
neglect of heterogeneity within each country and culture. "Nations" and "cultures" are not particularly good units to understand and analyze intellectual and 
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indicates that effective reform demands an integrated societal involvement requiring the participation of 
a cross-section of the society.68 Also we need to study countries where this has been done and how they 
did it. In localities where serious changes have occurred,  it was the  result of efforts of local women, 
supported sometimes by nongovernmental organizations, influences from information, and the readiness 
of traditional rulers and village elders for change. 69  
 

Specific rights need to be conferred for widows and harmful customary practices abolished. 
Cultures, customs, and traditions fashioned by people are not static but are changed by people to adapt 
to conditions. 70 Customs are made by people and it is people who can change them. Certain aspects of 
customary law are simply step with the situation today.71  Bare legislation is insufficient to change long-
standing customs meaningful and committed enforcement and civil society and religious and tradition al 
leadership is needed to achieve the realization of the goals of such law reform. Moreover, too much too 
fast –too radical changes do have the propensity to disrupt the society and further distance the civilian 
population from the state.  
 

Radical reforms Justice Gubbay of Zimbabwe warned, “might alienate the more traditional and 
conservative elements in the society” and backfire on the ve ry women we are seeking to protect. This 
proposal must be seen as a first step towards a gradual, incremental recognition of the rights of widows, 
and hence can be changed over time. Such a proposal is not meant to be static but must be left open to 
progressive review in light of changing times. Any meaningful reform must change the way people view 
their rights and obligations here in matters of inheritance, dignity, just as social movements in the United 
Stated have with regard to gender and racial injustices. If people’s ideas and understandings are not 
changed, they will not resort to the state to attain their rights and matters will remain unchanged.72 It is 
necessary that the government create a conducive environment for such a change. This would include: 
paying particular attention to financial, administrative, and procedural barriers women encounter in 
exercising their rights; exposing domestic violence ; and recognizing the treatment of widows as a form 
of violence against women. Delays in the administration of estates and delays in court proceedings is 
could be addressed by establishing family law courts and sensitizing  training of legal, judicial, and 
administrative personnel. The cost of lawsuits could be borne by subsidizing and encouraging the 
organizations providing legal aid and legal services. In this respect, newly emerging women’s and 
human rights groups are crucial; these groups help women understand their legal rights and work 
through the system. 

                                                                                                                                                                                                         
political differences. Lines of division in commitments and skepticism do not run along national boundaries--they criss-cross at many different levels. The 
rhetoric of cultures, with each "culture" seen in largely homogenized terms, can confound us politically as well as intellectually. Amartya Sen,  Human 
Rights and the Westernizing Illusion,  vol 3. no. 1 Social Studies Review: Journal of the California Council for the Social Studies  available at 
http://www.civnet.org/journal/vol3no1/ftasen.htm (last visited July 21, 2004) ; See also WORLD POLICY JOURNAL  Volume XVI, No4, WINTER 
1999/2000  Shashi Tharoor , Are Human Rights Universal?  available at http://www.worldpolicy.org/journal/tharoor.html (last visited July 21, 2004). 
Amartya Sen: "An Assessment of the Millennium" August 20, 1998 available at http://rrmeet.undp.org.in/_disc8/00000006.htm (last visited July 12, 2004) 
68 See  Ewelukwa supra. Of reform efforts against domestic violence in the United States in the nineteenth 
century, Pleck notes: In all the reform periods, small organizations and dedicated individuals— ministers, millionaires, physicians, temperance activist, and 
women s liberationists— have made family violence a social issue that demanded public attention. Some have tried to pass legislation against domestic 
violence; others have founded institutions. . . . All these activists were concerned about alleviating human suffering. Some were directly involved with the 
victims of the abuse, while for others domestic violence was an abstract, even philosophical issue. PLECK supra at 5. 
69 See  Ewelukwa supra at n. 159. 
70 For more on the issues of culture and human rights see CULTURAL HERITAGE AND CONTEMPORARY CHANGE  SERIES II, AFRICA, VOLUME 
8, ETHICS, HUMAN RIGHTS AND DEVELOPMENT IN AFRICA published by the The Council for Research in Values and Philosophy  available online 
at http:// http://www.crvp.org/book/Series02/II-8/contents.htm. 
71 In Justice Gubbay’s words with respect to Zimbabwe: There is still a need for  further reform, perhaps not so much of the law but of 
attitudes towards women. . . . we still find outmoded attitudes by virtue of which women attending the theater or going out for an evening of entertainment 
are treated as prostitutes and rounded up like errant cattle. . . . And all women must try and re-educate society as to their real position, rights and 
entitlements. 
72 See Stewart, Coping with the Muddle supra. 
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Widows Of Polygamous Marriages 
 
  Reform needs to approach the complex but very important question of prioriti zation in the 
protection of widows of polygamous marriages. 73 Policy issues that need to be reconciled include 
whether  monogamous marriages be given more protection; should all widows be entitled to equal 
protected in a polygamous marriage; if polygamy is prohibited what will happen to women who engage 
in such marriages anyway, and for marriages consumed before the law, what rules will apply. Any 
reform must contemplate and address a number of possible marital arrangements. 74  How are the 
interests of widows married under different systems of law and at different times to one man protected?  
 

Up until now, two views have been expressed on the question: 
 

Lovemore Madhuku,75  advocates a uniform marriage law that treats all widows alike, regardless 
of the nature of marriage each contracted with the husband. This approach   calls for a marriage regime 
where the practice of monogamy in marriage is not an acceptable option. Arguing that the law has no 
business intervening in the ªintricacies of love and lovemaking,º Madhuku calls for a uniform law 
where all widows left by the deceased man are treated equally. He argues ª[T]here are only two 
extremes available: either outlaw customary law for all purposes (which is unacceptable) or treat 
widows equally (which is better!).º 76  
 

Madhuku cited Mujawo v. Chogugudza, in which a widow who had contracted a customary 
marriage with her deceased husband was denied any interest in his estate, the court favoring the second 
wife who married the deceased under the civil l aw. According to Madhuku: Once a woman is validly 
married according to customary law, which the legal system allows, it is to be unacceptably technical 
and eliti st to describe such a woman as a ªmist ress.º There can be no justification for preferring one 
                                                           
73  Esther Mayambala Kisakaye believes in view of the AIDS epidemic immediate action should be taken, she discusses three options: first to allow 
polygamy to coexist with monogamy, (Uganda) the second option could give a wife right to divorce a polygamous husband if she can prove actual or 
potential injury to her health or her husband's inabilit y to support two households  (Egypt) and the third approach completely outlaws polygamy (Tunisia 
and Cote d'Iviore. She believes offenders should be sanctioned she addresses issue of the second wives and children being illegitimate. She says children 
should still be allowed to inherit from the estate whether in or out of marriage and that the debate should not be distracted by playing off rights of other 
wives against first wife. She recommends that cases can be decided on a case by case basis. Esther Mayambala, "Changing the Terms of the Debate: 
Polygamy and the Rights of Women in Kenya and Uganda," East African Journal of Peace & Human Rights Vol. 3(2): 200-239 (1996). See also Henry 
Onoria,  "Introduction to the African System of Human Rights and the Draft Protocol," in Benedek Wolfgang, Esther Kisakye, Gerd Oberleitner (eds.), 
Human Rights of Women, London: Zed Books (2002).  See also Professor Sebastian Poulter,  English Law and Ethnic Minority Customs (1986), Asian 
Traditions and English Law (1990) and Ethnicity, Law and Human Rights: the English Experience (1998). 
74 Uche U. Ewelukwa a law professor working on the problem explains: ªFor example, a man may first contract a monogamous statutory marriage and 
subsequently enter into other customary marriages in a manner clearly constituting the offense of bigamy. Alternatively, he may first contract a customary 
law marriage and subsequently enter into a statutory marriage with another woman. Finally, he may enter into several polygamous, customary law 
marriages. As a guiding principle, any new law must attempt to meet the legitimate expectations of the parties involved. Based on this principle, the final 
scenario poses the least problem. Thus where all wives of a deceased are similarly situated, having all contracted a potentially polygamous customary 
marriage, any law recognizing a widow's right to intestate succession should treat all such widows alike. The first two however pose problems of a more 
serious type.º  Ewelukwa supra note.  
75 University of Zimbabwe law lecturer Lovemore Madhuku©s expertise is as a constitutional lawyer and he has been chair of the National Constitutional 
Assembly, a pro-democracy coalition of churches, unions, human rights and student groups. In 2000, he was instrumental in the defeat of a Mugabe-backed 
constitution, and was a fierce criti c of the forced resignation of chief justice Anthony Gubbay. His high media profile has made him an obvious target for the 
ruling Zanu-PF party and its supporters. Within the university, his head of department, Welshman Ncube, deputy leader of the Movement for Democratic 
Change, is awaiting trial on treason charges arising from the alleged plot to assassinate president Mugabe.  David Jobbins, Madhuku Continues to Challenge 
Mugabe Network for Educational and Academic Rights (April 5, 2002) available online at 
http://www.nearinternational.org/alerts/d20468972e87ca4339779583e977cd9d7433.php;  See Crisis Coaliti on Zimbabwe, Just A Taste of What's to Come: 
Madhuku NCA Members Beaten Up, Madhuku Left for Dead, June 6, 2004 .  Heavily armed anti-riot police descended on National Constitutional Assembly 
demonstrators outside the Parliament building and set dogs on them in a bid to thwart the demonstration for a new constitution and the call for an end to 
human rights abuses in the country. Dr Lovemore Madhuku, the NCA Chairman and Bopoto Nyandoro, the organization's chairman for Mashonaland East 
province and other demonstrators were bundled into a police truck and severely beaten and dumped in a bush on the outskirts of Harare. available at 
http://www.crisis.co.zw/press/06_02_04_madhuku_beaten.htm (last visited July 21, 2004). 
76 Cited in  Ewelukwa supra at n. 193.  
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married according to civil rites other than the assertion that she has taken the trouble to register her 
marriage. 77 
 

The approach advanced by Welshman Ncube, calls for the preservation of monogamy and thus, a 
law under which a wife of a monogamous marriage is protected and ranked in priority over “other 
wives” of a deceased. According to Ncube, “a marriage is either civil and monogamous or it is 
customary and potentially polygamous. One cannot have his cake and eat it too.” 78 Ncube also calls for a 
regime that completely denies any form of legal recognition to the system of “mistress wives.” 
According to him, “the average woman who contracts a civil marriage does so under the belief that it is 
monogamous as provided by law. Surely she is entitled, as long as she remains married to that man, to 
all the law’s protection of the essential character of her marriage.” 79 Madhuku  offers that “the strongest 
argument against abolishing polygamy remains the submission that it is too intricate a matter for the 
intervention of the law at this stage.” 80 
 

Ncube argues that that  Madhuku’s position would render the institution of civil marriage 
illusory i.e. that  marriage would be civil and monogamous only to the extent that the husband wishes it 
to be so. A wife could discover after her husband’s  that she is not the only widow but that there are 
several other “widows” with their own children who would be entitled to an inheritance share in the 
estate. Civil marriages would under Madhuku’s proposal be reduced game with no fixed rules with the  
logical conclusion that offence of bigamy would not be recognized.81 Ncube suggests  that  the law not 
recognize polygamous “mistress wives” but provides the innocent children involv ed be allowed to claim 
maintenance from the deceased’s estate. Ncube’s arguments are  compelling and provides protection to 
those people contract monogamous, statutory marriages with the expectation to avail themselves of legal 
protection afforded such marriages women who have been conned into a bigamous marriage should be 
entitled to sue the man responsible during his lifetime and the law of bigamy should apply to all of its 
practitioners to deter it. 
 

Professor Uche U. Ewelukwa discusses the creation of a complex, dual regime which allows 
both marriage systems to operate thus reflecting the complexities of post-colonial social structures and 
arrangements in Africa. 82  The argument for this is based on consent to a  lawful polygamous marriage 
where  there will be no unmet expectations. The different women consent and the first wife is taken to 
have understood that her husband could take more wives and the last wife contracted the marriage 
knowing the man to have been married before.   
 

Widows have continued to suffer in most African societies. The multiplicity of cultures and the 
gendered nature of existing cultures have prevented effective reform and spirited advocacy for change. 
The intractable social and political problems of the African states— the constant change in governments, 
the lack of democratic processes, and the absence of women in major decision-making bodies have also 
                                                           
77 Cited in  Ewelukwa supra at n. 194. 
78 Cited in  Ewelukwa supra at n. 193. Lovemore Madhuku, Government White Paper Again: A Reply to a Reply, 6 LEGAL FORUM 20, 24 (1994). When a 
man marries under customary law and subsequently contracts a civil law marriage, it would be most unfair and inequitable to disregard the earlier marriage 
in the favor of the subsequent one simply because the latter was a registered statutory marriage. The important question is what was the legitimate 
expectation of the persons involved. Ncube, White Paper, supra at 13 cited in  Ewelukwa supra at n. 193. 
79 Cited in Ewelukwa supra.  
80 Madhuku, supra  at 21. In view of the fact that many women today willingly contract polygamous marriage, how can the law intervene? Perhaps the 
biggest problem posed in the enforcement of bigamy laws is the general lack of registration of marriages. Marriages are simply not registered, making it 
difficult to trace offenders. With the high level of illiteracy in Africa, a majority of the population is probably not even aware of any legal requirement to 
register marriages. 
81 Cited in Ewelukwa supra. 
82 Ewelukwa supra. 
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prevented meaningful discussions on the plight and conditions of women. Despite the structural barriers 
to the advancement of women in the continent, much still depends on women themselves and emerging 
women's human rights organizations.  
 

As Justice Gubbay observed: 
 

Law does not implement itself. Until i ndividuals, and in this case women, seek the 
remedies and solutions it provides, a law is virtually useless. If women continue to accept 
passively the old and inequitable ways of distributing estates and do not seek the right to 
be considered as an heir then the changes in the law have been for nought.83 

 
Overcoming centuries of myths, superstitious beliefs, and male-shaped ideology is not an easy 

task. Stewart suggests ªvigorous use of a range of complementary remedies.º 84 Such remedies could 
include an increased use of the international human rights mechanisms and perhaps a more aggressive 
stance by the women themselves. Women activists must first characterize many of the burial rituals 
imposed on widows as a form of violence against women. 
 
 Emerging human rights and women's rights organizations must continue to seek to address 
factors that have traditionally prevented the contestation of the legality of existing laws by women such 
as the cost of lawsuits, the absence of support groups, and advisory services and shelters for women. 
Ideally, human rights organizations, currently located in the big cities, should avail their services to 
grassroots, rural women by embarking on mass rights awareness education and providing free legal 
advice, organizations currently engage in such grassroots education and shelter for abused women.  
Women's rights organizers must also attempt to combat the entrenched reluctance or fear of using the 
legal system thereby placing the system in the hands of the women who need it most. Bringing ªtest 
casesº to court would be one way of opening the debate and chall enging previously held assumptions 
about the rights and welfare of widows in the society. It is also important that women's rights groups 
question the interpretation of customary laws by those in positions of authority. Surely the time has 
come for women's voices to be heard on what constitutes customary law. 
 

Surely a wiser, more progressive approach would be a careful evaluation of customs with a view 
to expunging inhuman, degrading, and discriminatory aspects while retaining the rest of the custom.  
African women have studied and applied approaches from women's struggles for gender justice in 
jurisdictions other than their own. The ongoing struggle for a more equitable property regime in the 
continent is not unlike that fought in the United States and England in the nineteenth century. 
 

The fight against traditional practices harmful to women form part of a global struggle against 
violence against women in the private sphere. The problem of widows in Africa cannot be divorced 
from the larger problems facing many Third World nations and particularly, the problems of women, 
children, and other marginalized groups within these nations. The plight of widows in Africa clearly 
implicates the institutional, public, and private actors in the international scene. The legal and politi cal 
problems of widows point to the issues of rural underdevelopment; the feminization of rural poverty in 
the Third World; the invisibilit y of women within the international economic system; and the secondary 
position allotted to economic and social rights in the human rights regime. Until women's work is 

                                                           
83 See Gubbay, supra  at 9. 
84 Stewart, Coping with the Muddle, supra at 16. 
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adequately valued and compensated, until development goals and development models embrace and 
address the Third World poor, and until access to economic and productive resources are open to 
women, real changes in the lives of widows will be very slow indeed. 
 

The question of codification and harmonization of customary law (and Islamic Sharia law as 
well) 85 is one which has plagued most African states since the independence era. In favor of 
codification and harmonization is the strong argument of certainty and uniformity, advocates of 
customary law argue that if customary law is a living law, codification would stunt its development and 
eventually stifle any modernization. However, the law is organic and can be amended in a public 
transparent forum by procedure. A harmful practice or custom, however codified/justified is repugnant86 
to natural law and human rights. 87 When a widowed human being, notwithstanding her contribution to 
                                                           
85 WRAPA, an NGO in Nigeria, has begun to develop a model state code for the northern Muslim states to give women more equal rights in marriage and 
divorce under Islamic law (Shari'a), and thereby comply with national and international human rights law. Because this law is not codified in any Nigerian 
state, judges do not apply Islamic family law uniformly. Many women and most lawyers and judges at the local community level do not, therefore, know 
what rights women actually have under Islamic law. WRAPA believes a code adopted at the state level could guarantee Muslim women more equal rights in 
marriage and divorce under both Shari'a and international human rights norms. Codification of Shari'a will help to ensure that women know their rights 
under Islam, and that they can successfully assert those rights in court before judges who know the law. With the guidance of a written code, judges can be 
sure that they are applying Shari'a personal law in a consistent and equitable manner. Moreover, codification can ensure that Shari'a personal law is 
consistent with the Qur'an, state public policy goals, national constitutional requirements, and Nigeria's international human rights obligations. Many Islamic 
countries that apply Shari'a personal status law have found codification an integral part of modernization, because it allows for reform and reinterpretation of 
Shar'ia personal law, in accord with Qur'anic principles, in light of social changes that accompany development, transition to democratic rule, and a 
progressive intent to comply with more human rights norms. This would help Muslim women avoid several detrimental practices, including forced early 
marriage, unilateral divorce by their husbands, loss of financial protection and custody of their children, and entrapment in abusive marriages with no means 
to divorce their husbands. A code would help NGOs educate Muslim women and men about their rights and responsibilities and would give lawyers and 
judges much-needed accessible law.  A code would result in giving Muslim women more equal rights and articulate, in written form, Islamic marriage and 
divorce laws that address the modern social reality of Nigeria. Many provisions of the code are modelled on the Islamic laws of other Muslim countries. The 
proposed code would consider constitutional and international legal principles relevant to rights within marriage and at divorce and represent an attempt to 
harmonize national and international law with progressive Islamic principles.  Women face grievous problems women face under the current Shari'a law 
system: forced marriages, domestic violence, and arbitrary divorce without recourse. This can be traced to two major flaws in the system: a) women are 
unable to effectively assert their Islamic rights in court because neither judges nor the people generally are aware of women's rights under Islam, and b) 
because judges do not understand that Islam is compatible with women's constitutional and international human rights, the courts fail to uphold these rights 
instead seeing it as Westernization. Codification is an appropriate method of addressing these flaws. See also, Human Rights Watch, “ Politi cal Shari'a” ? 
Human Rights and Islamic Law in Northern Nigeria, (2004) available at http://www.hrw.org/reports/2004/nigeria0904/index.htm (last visited December 27, 
2004).   
86 Remigius Nnamdi Nwabueze, The Dynamics and Genius of Nigeria©s Indigenous Legal Order by Nigeria©s Indigenous Legal Order, 1 Indigenous Law 
Journal 2002 (University of Tornoto). This article challenges the colonial delegitimization of Nigeria's customary law. The author describes customary law's 
fundamental bases, and argues that these bases are what ensured customary law's survival during colonial rule, and also what provide for customary law's 
contemporary relevance. Globalization, increased international interaction, and the eclipse of tribal insularity necessitate a permanent form of customary law 
that is decipherable to foreigners and non-Indigenous people of Nigeria. However, the author opines that if rigidification of customary law is to be avoided, 
then the present practice of proving it as a fact ought to be retained. Factual proof is defended as an incident of the primordial nature and primary source of 
customary law, rather than any weakness in the comparison of customary law with the received English law. Under Nigerian law, after a rule of customary 
law is proved to exist, the court must consider whether it is judicially enforceable, or whether it is repugnant to natural justice, equity and good conscience. 
The author argues that the 'repugnancy doctrine' was routinely employed in a legal 'cleansing' mission, and was the engine for the imposition of hegemonic, 
foreign culture. The author suggests caution in the uncritical and contemporary use of the repugnancy doctrine and its precedents. Other instances of non-
judicial enforcement of customary law are also considered, such as the contractual exclusion of customary law, and the exclusion of customary law based on 
the uncustomary nature of the subject matter of litigation. Finally, the author addresses the specific question of the constitutionality of customary law. 
Customary law's patriarchal foundation and general discrimination against women and female children are problematic issues that require sensitive and 
imaginative judicial use of customary law. The author argues that the Nigerian judiciary should undertake careful constitutional and sociological analysis 
before striking down any rule of customary law. The court should make reference to South Africa's constitutional experience, which has comparative 
similarities to Nigeria. The article concludes with a call for an interpretive approach to customary law that ensures its survival and adaptation to the dictates 
of equality in an egalitarian society. 
87 Without digressing to much into the philosophy of law, see, e.g. Catholic Information Network,  Natural law is sure foundation of human rights. Pope John 
Paul II to Italian Catholic Jurists December 5, 1998 http://www.cin.org/jp2/jp981205.html last visited July 21, 2004); See e.g., UNESCO Education Server 
D@dalos dedicated to civic and peace education available at http://www.dadalos.org/int/ (last visited July 21, 2004). Rather than a law based on human 
authority, natural law represents an idea for a law that has a binding and legitimizing effect upon (positive) human law. Natural law claims unconditional 
applicability for every state authority and for each individual. We shall begin this section by taking a look at two typical dictionary definitions: Dictionary: 
"Natural law"  Natural law (I) (lateinisch jus naturale), a law which, in law philosophy, is regarded as being above state and positive law and which is not 
based on the making or forming of human law and in certain circumstances can stand in contradiction to state laws (true law, natural law). Natural law was 
considered as  a law of common wisdom in classical philosophy, and then again in modern times (renaissance, baroque and enlightenment). Natural law 
gained special academic status and claimed to be the philosophy of law. It also provided the basis for large legal systems (Grotius, Pufendorf), the basis for 
the theory surrounding the contract of the state and society and with it of the constitutional state, the basis for humanization of criminal law (abolishing witch 
trials and torture) as well as the basis for the positivization of human rights and for the liberal state. Misuse of positive law during the 20th century led to a 
revival of philosophical anthropology following 1945 and with it to a "return of natural law".[Taken and translated from Bertelsmann Discovery Lexikon 
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her deceased husband's estate is left penniless, homeless, inherited and brutalized, this is immoral and 
ill egal by contemporary legal standards, and that is repugnant. 88 These customs practiced today deny a 
woman's  significant direct and indirect contributions to her husband's estate . Moreover, because the 
emphasis is on a male heir, the law has a wider reach and would affect childless widows and widows 
with only female children adversely. 
 

Solving the problem of widows in Tanzania and elsewhere will mean addressing the inequitable 
property regime; the practice of polygamy with its accompanying absence of equitable means for justly 
allocating the respective interests of a man's numerous wives of a man; problematic administration of 
estate laws effectively barring a widow's right to administer her deceased husband's estate; apathy on 
the part of the police, the administration, and the judiciary; the absence of any law specifically 
addressing the problems of widows; and the general avoidance of drafting will s, coupled with the 
absence of effective means for enforcing will s.89 Fundamental contradictions inherent in the Tanzanian 
legal systemÐ as in many African systems-the coexistence of modern, statutory laws with Islamic and  
traditional customary laws and practicesÐ has created a complex and confusing legal regime under 
which women are denied legal rights.  Many African governments, due to the complexity and enormity 
of the task, and perhaps due to their own resistance toward female empowerment are slow to enact 
meaningful reform, preferring to allow for extreme decentralization in matters of family or personal law. 
 

                                                                                                                                                                                                         
Natural law (II): The totality of all rights with which each human being is born, founded in his/her nature. Each person possesses to the same degree the 
same natural laws (i.e. the right to life and physical intactness or to personal freedom) regardless of sex, age, position in society, time, location and state 
system. Natural laws come before and are above state laws and therefore irrevocable, "eternal" laws; they are different from historically changing legal 
standards made in law and by the state, meaning they are different from positi ve law and claim a higher quality than this.The roots to the idea of a natural 
law can be found in Ancient philosophy; natural law is contained within the philosophy of several sophists (5 and 4 BC), is considered by Plato (427-347 
BC) and Aristotle (384-322 BC), was shaped by stoa philosophy (from 3 BC) and developed further by its Greek and Roman followers, as well as by Cicero 
(106-43 BC), Seneca (approx. 4 BC - 65 AD) and Epiktet (approx. 50-138).In Christian philosophy and theology during the middle ages, especially from 
Thomas von Aquin (1225-74) and other scholastics, natural laws were regarded as a flowing out of God©s law active in the individual. 
Natural laws first gained politi cal meaning during the age of enlightenment (17/18th century). Theories on natural laws as laws based on the reasonable 
nature of man (laws of common wisdom) developed by J. Althusius (1557-1638) and H. Grotius (1583-1645), and built upon by S. Pufendorf (1632-94), 
Chr. Thomasius (1655-1728), Chr. Wolff (1679-1754), J. J. Rousseau (1712-78), I. Kant (1724-1804) and others served as the philosophical basis for the 
French Revolution (1789) and other civil revolutions during the 18 and 19th centuries and became a tool for the middle classes in their fight against the 
feudal system (feudalism) and the absolute state (absolutism) and for the constitutional state. Natural laws became embodied in the basic human and civil 
laws on which the modern constitutional state is based. [Taken and translated from: Beck, Reinhard: Sachwörterbuch der Politik, Kröner Verlag, Stuttgart 
1986, S. 637]Clearly, human rights stem from this tradition. The rationalist and enlightening form of natural law teaching reached its peak during the 17 and 
18th centuries. During the 19th century it was the countermovement of positi vism, based on the belief that positi ve (written) law alone is valid regardless of 
what it says, that dominated. .Extreme case scenarios, which envisaged the passing of "perverse" laws, were regarded by positi vism as being purely 
hypothetical during the 19th century. Despite such thinking, this very scenario came about in the totalitarian and fascist dictatorships of the 20th century. It 
was these developments that brought about a re-evaluation of the situation following the Second World War and a return to natural law. Within the 
framework provided by the United Nations, an attempt was made at positi vizing natural law in the form of human rights. This meant that the idea about the 
existence of overriding laws was firmly recognized, but this time an attempt was made at putting them down in writing and making them binding for all 
people. This development represents a compromise between the two extreme positions outlined above: Of course, that which is written in law has primary 
importance, but blind following of the law must be avoided at all costs. Individuals have the responsibility not to abide by laws that are unjust. The definition 
of "unjust" can be found in the internationally recognized documents on the subject and in particular in the "Universal Declaration of Human Rights".  
88 In the words and analysis of Martha Nussbaum speaking in the context of Muslin women ªWhat is relevant here is that the logic of instrumentality also 
leads powerfully in the direction of seeing women as violable. What you have already conceived of as a mere tool of your own ends, not an end in herself, 
can so easily be understood as something that you may beat, abuse, burn, even break up at will: it is yours to use, and to abuse. Even a precious painting has 
legal rights against such abuses only in virtue of its connection with a human maker: the ªmoral rightsº of artworks under contemporary European law are 
not rights of the painting as such, but rights of the artist in the painting. So too, once women are understood as mere instruments of men's desi res (for power, 
for pleasure), there would seem to be no principled limit on the ways one might use them. A means is a means to an end. To bring these points back to the 
case of India: treating women as the nation, while apparently honorific, is already a form of objectification, and, particularly, of instrumentalization. Under 
colonialism, a nation is a ground on which men may gratify their desires for control and honor. By being exalted into a symbol of nationhood, a woman is at 
the same time reducedÐ from being a person who is an end, an autonomous subject, someone whose feelings count, into being a mere ground for the 
expression of male desire. Thus, although much of the time the male who sees a woman that way will still want her to live and eat and bear children, there is 
no principled barrier to his using her brutally if that is what suits his desires. We see that connection already in the grim tales of domestic violence narrated 
by Sarkar.º Martha Nussbaum, Body of the Nation, Why women were mutilated in Gujarat  
available at http://www.bostonreview.net/BR29.3/nussbaum.html (last visited July 21, 2004). 
89 Ewelukwa supra at page 446. 
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Deciding what constitutes ªinhumanº widowhood rites would be controversial. Practices 
described must be examined in light of emerging human rights norms including the provisions of the 
African Charter on Human and People's Rights and the Optional Protocol for Women thereto. This 
Charter espouses the principles of individual li berty, equality and non-discrimination.90 The state could 
work with the body of traditional governance to change attitudes and challenge the basis for widowhood 
rites, and the progressive local rules can bring pressure on their more conservative peers.  
 

As one commentator suggests  a two-tier reform approach could be adopted under which the 
more manageable issues are dealt with first. At one level would be laws addressing the endemic problem 
of looting of property by in-laws, the nature of properties to be governed by customary rules of 
intestacy, and the nature and extent of interest a widow should have in a husband's estate. 91 The looting 
of a deceased's property should be criminalized by a law along the same lines as Section 8 of the 
Deceased Property Family Maintenance Act in Zimbabwe. 92 
 

A law creating a prima facie presumption of a wife' s contribution in a husband's estate is 
needed.93 Stewart suggests ªtacit universal partnershipsº as grounds on which a widow may make a 
claim on a deceased husband's property. 94 Defining which properties will be governed by customary 
rules of inheritance will require intense attention and focused deliberative negotiation and progressive if 
not radical change. As a preliminary concession to the traditional (and in the Islamic case religious) 
viewpoint and as a matter of practical necessity, certain properties should be excluded from any new law 
recognizing the rights of widows in a husband's estate. The Ghanian Law Reform Commission before 
reforming the rules of intestate succession and invited public comment on several proposals, including 
proposals recognizing a widow's inheritance right in a husband's estate, that ªshould solely apply to the 
property purchased by the intestate. They should not apply to family, clan, tribal or communal property, 
or to any position in these institutions.º95 Moreover, if the deceased leaves a spouse and/or children, 
then all the family movable property purchased by the deceased, such as a refrigerator, a television set, a 
radio, furniture, knick-knacks, earthenware, kitchenware, books, etc, all this should go to the surviving 
spouse and to the children (if any) in absolutely equal parts.96 
 

Overcoming centuries of myths, superstitious beliefs, and male-shaped ideology is not an easy 
task. Stewart suggests ªvigorous use of a range of complementary remedies.º 97 Such remedies could 
include an increased use of the international human rights mechanisms and perhaps a more aggressive 

                                                           
90 See Stewart, Coping with the Muddle, supra at 16. 
91 Ewelukwa supra. 
92 This is included in the Tanzanian proposal see appendix. The  child of the deceased to remain in occupation of any immovable property that the deceased 
was ordinarily occupying before his death,º ªconfirms the right of such persons to use th e tools, implements, household goods and effects and vehicles used 
by the deceased in relation to the immovable property,º and makes it a criminal offense punishable by a fine of up to $2000 or two years imprisonment, to 
act with the intention of depriving the surviving wife or children of the deceased of this right. Criti cs may view such a law as superfluous given that the 
Nigerian Criminal Code and indeed the criminal codes of most African states already criminalize stealing which, in effect, is what the looting of a deceased 
property amounts to. A specific provision declaring state's intent to protect widows in this regard and imposing stiff penalties for violation may, however, 
send a message to the general public and possibly make the law enforcement officials more will ing to intervene in a matter which has characteristically been 
defined as a ªprivate family matter.º  
93 See Zimbabwe's Deceased Family Maintenance Act § 7, at 39 of 1978 as amended by Act 21 of 1987.  
94 According to Stewart it is a fairly common phenomenon that both spouses contribute financially to purchase of a house or other capital items in the estate, 
yet these are often registered in the name of, or appear to be the property of the husband. If the surviving spouse is able to successfully establish a tacit 
universal partnership, then even before the distribution of the estate is commenced the surviving spouse will have protected what is their's by right. Stewart 
supra.  
95 Ewelukwa supra. 
96 Id. at n. 190. 
97 Stewart, Coping with the Muddle, supra at 16. 
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stance by the women themselves. Women activists must first characterize many of the burial rituals 
imposed on widows as a form of violence against women. 

 
African widows still have a long way to go in the realization of their rights. With increasing 

changes in the continent, a reformulation of existing rules and customary practices is inevitable. 
Economically, whole societies suffer as a result of continuing discrimination against widows. 
Furthermore, with the current source of HIV/AIDS in Sub-Saharan Africa, debates about the rights and 
entitlements of widows take on new meaning.  
 
 
Customary practices of widowhood Physical And Mental Violence, Including Sexual Violence And 
Rape, Is A Common Accompaniment To The Onset Of Widowhood 
 

Other customs, particularly widowhood rituals, are primarily mentally injurious to women.98 
There are a number of cultural practices that exacerbate the plight of Tanzanian widows and their 
families, making women’s lives after the loss of a spouse even harder.  These specific practices are 
described below. 99 Any action the Tanzanian government or other governments grappling with the issue 
of widowhood rituals and inheritance takes to remedy the existing system for inheritance needs to fully 
address these issues as well. 
 

Customary practices of widowhood  and widowhood rites100impose special hardships and 
vulnerabilities on women101 such traditional practises as female genital mutilation, ritual cleansing, 
facial markings which and whose results are more marked in women than men.  Ritual cleansing which 
is meant to cleanse a widow for purposes of effective separation from her dead husband's spirit and re-
admission into his family consists of practises that risk HIV/AIDS infection.  102Cleansing takes all 

                                                           
98 Mhoja supra. See also  Empowering Widows in Development: 10 Country Report: Ghana. www.oneworld.org/empoweringwidows/ 
10countries/ghana.html (last visited July 8, 2004).  M.  Mathabane,  African Women:  Three Generations. New York: Harper Collins Publishers page 126-
127 (1994). See also Sleap supra ; See WIDOWHOOD PRACTICES: Edited by PAT. U. OKOYE, NUCIK Publishers;  See  TRIBUNAL ON 
VIOLATIONS OF HUMAN RIGHTS IN NIGERIA CIRRDOC Public Education series No. 12 10; See also E. Nwadinobi , Violence Against Women, 
Violence Against Widows. Paper presented at the UK House of Commons June 4,  2003;  Dr. Eleanor Nwadinobi,  Widowhood Rites in the Context of 
HIV/AIDS Epidemiology, available at http://www.commonwealthpeople.com/ Assets/documents/cpfreport_tabitha.pdf (last visited July 8, 2004) .  
99 They are not unique to Tanzania see e.g.,. Ewelukwa, supra. 
100  Marie-Antoinette Sossou , Widowhood Practices In West Africa: The Silent Victims, ( discusses the plight and suffering of widows in terms of their 
social, economic, psychological and human rights violations in three West African societies. The article describes the situation of the widows as silent 
victims who suffer cruel and dehumanising cultural and ritual practices as a mourning process for their dead spouses. The article also examines the gender 
inequalities suffered by the widows and makes some recommendations as to how these practices could be minimised or eliminated from those societies ; See 
also Empowering Widows in Development: 10 Country Report: Ghana [hereinafter Ghana Country Report].available at http:// 
www.oneworld.org/empoweringwidows/ 10countries/ghana.html (last visited July 8, 2004).      
101 Mhoja supra note.  
102 UNAIDS,  AIDS and Female Property/Inheritance Rights  Impact on HIV/AIDS of the Denial of Female Property and Inheritance Rights,  2004. This 
fact sheet explores the issue of women’s property and inheritance rights  and its relationship with HIV/AIDS. It argues that while property and inheritance 
rights are important for women generally, they take on dramatically increased importance in the context of HIV and AIDS. Reasons for this 
include:upholding female property and inheritance rights helps mitigate negative economic consequences of AIDS experienced by women and their 
households upholding female property and inheritance rights can help prevent the spread of  HIV by promoting women’s economic security and 
empowerment, thereby reducing  their vulnerability to domestic violence, unsafe sex, and other AIDS-related risk factors discriminatory inheritance 
practices have negative consequences for  AIDS-affected households: widows suffer partial or total loss of assets,  
including their land and homes, to relatives of the deceased spouse leaving such households destitute and more vulnerable to further consequences of HIV 
and  AIDS Guaranteeing women’s property and inheritance rights in the context of HIV and  AIDS requires both global and country -level actions. 
Successful action should  focus on five key areas: documenting women’ s land and housing rights and tenure security in high HIV/AIDS  prevalence areas 
raising public education and awareness, especially among national policy makers and donors reforming legislation, including customary law and practice 
identifying strategic litigation opportunities, especially improving legal  skills, establishing legal precedents through test cases, improving the court  
system, and ensuring women’s access to legal structures and processes identifying and supporting experimentation within commu nities to change economic  
and institutional arrangements including initiatives that seek to support the  collective ownership or lease rights to land and establishing land trusts for  
AIDS orphans.   The report states that around the world, issues of access to, ownership of, and control over land, housing, and other property are enshrined 
in many national constitutions and international human  rights documents. Despite the proliferation of property and inheritance laws and rights, women and  
girls – particularly in the developing world – are denied this right. Where women lack title to land or housing, they suffer restricted economic  options, 
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forms including the widow©s bathing or sleeping with the husband©s body and the widow©s having sexual 
intercourse with her brothers in law.  It is worth noting that corollary cleansing of widowers does not go 
to similar extents. 103 
 

Where there is property and/or a will , too often the husband©s male relatives take over 
negotiations and applications. If the widow challenges their actions she attracts more abuse and 
violence, including beating and expulsion from her husband©s house and land. For many widows the 
hurdles they would have to leap are so thorny that they abandon their rightful claims, leaving everything 
to the relatives. In Ghana, some men actually "watch out" for widows trying to claim their inheritance 
and pretend to "marry " them. Having obtained their money they desert them. Under customary law, in 
Ghana as in Tanzania widows have no rights to inheritance. In the patrili neal 104North, under customary 

                                                                                                                                                                                                         
reduced personal security, poverty, violence, and homelessness, contributing to both  their and their children's impoverishment. Poverty can also encourage 
risky livelihood measures,  such as enduring an abusive relationship or engaging in unsafe sex in exchange for  money, housing, food or education. In many 
countries, women's rights to land and property are attained primarily  through marriage. If the marriage ends, women's rights to land or home may end as 
well . An Oxfam  report on the situation in Mozambique notes the country has a dual legal system, common in many countries, with a customary legal system 
operating in parallel to a Western legal system. In countries where laws do exist, there is often widespread ill iteracy and people have no real  access to 
formal court systems, lawyers and other legal resources. Often they do not even know that  such a system exists. While property and inheritance rights are 
important for women generally, they  take on dramatically increased importance in the context of HIV and AIDS. The effects of property  dispossession are 
now being documented and need further attention: • An FAO study in Namibia reported 44% of widows lost cattle, 28% small  l ivestock, and 41% lost farm 
equipment in disputes with in-laws after the death of a husband • In a Uganda pilot study of 29 widows living with HIV, 90% had property  wrangles with 
in-laws and 88% of those in rural areas were unable to meet their household needs There is growing evidence to suggest that upholding female property and  
inheritance rights helps mitigate negative economic consequences of AIDS experienced by women and their households. Evidence also suggests that it can 
help prevent the spread of HIV by promoting  women's economic security and empowerment, thereby reducing their vulnerability to  domestic violence, 
unsafe sex, and other AIDS-related risk factors. Conversely, discriminatory inheritance practices have negative consequences for  AIDS-affected 
households. Widows suffer partial or total loss of assets, including their land  and homes, to relatives of the deceased spouse leaving such households 
destitute and more  vulnerable to further consequences of HIV and AIDS. Across regions, the status of women's property and inheritance rights, gendered  
patterns of ownership and control, and rates of HIV infection vary greatly. Among developing regions, Latin America has the most favorable legal traditions 
and relatively egalitarian  gender inheritance norms, though some land reform and post-war resettlement initiatives have  neglected gender concerns. In 
South Asia, notable inequalities in property matters remain across religious  and ethnic communities despite extensive organizing and mobilization on 
women's rights. In  many parts of the Middle East and North Africa, property and inheritance matters are largely  governed by Sharia law, though other legal 
codes and international human rights standards often  pose a challenge to  those addressing property issues there. In sub-Saharan Africa multiple legal  
regimes incorporating old colonial laws, more recent constitutional law, and ongoing customary law (and in some places Sharia law) overlap in a 
complicated legal pattern that often fails to recognize or uphold women's property rights, a particularly distressing situation given the region's high  rates of 
poverty and HIV/AIDS. Guaranteeing women's property and inheritance rights in the context of HIV and  AIDS requires both global and country-level 
actions. At the global level, the Convention on the Elimination of All Forms of  Discrimination Against women (CEDAW) has focused on equality in 
property as one of its important directives and a number of United Nations initiatives have also focused on the issue and passed a  number of resolutions. At 
the country level, three types of legal change are necessary: amending laws, increasing legal l iteracy, and recording women's share of property ± which is 
especially  important in South Asia and sub-Saharan Africa. While many countries have made efforts to review and reform relevant law ± constitutional, 
marital, property, family and equal opportunity,  translating these laws from theory into practice at community level remains a challenge. Several countries 
have established paralegal services to help women pursue and  defend their property and inheritance rights. Related to this are community and  national-level 
activities involving the training of traditional leaders, community and women's groups and  professionals including lawyers, judges, registrars and police. 
Although such activities are  considered generally successful, there are concerns about ensuring sustainability and uniform  standards. Successful action will 
focus on five key areas: • Documenting women's land and housing rights and tenure security in high HIV/AIDS prevalence areas• Raising public education 
and awareness, especially among national policy  makers and donors.• Reforming legislation, including customary law and practice • Identifying strategic 
litigation opportunities, especially improving legal  skills, establishing egal precedents through test cases, improving the court system, and ensuring  
women's access to legal structur es and processes • Identifying and supporting experimentation within communities to change economic and institutional 
arrangements including initiatives that seek to support the  collective ownershipor lease rights to land and establishing land trusts for AIDS orphans.º For 
more information, please contact: Dominique De Santis, UNAIDS, mobile (+41 79) 254 6803 or Geneva (+41 22) 791 4509 or email 
womenandaids@unaids.org. For more  information about UNAIDS, please visit http:// www.unaids.org. Report available at 
http://www.unaids.org/en/media/fact+sheets.asp (last visited July 20, 2004). 
103 These findings are supported by findings on large scale research as recorded in The Report on the Global HIV/AIDS Epidemics, June  2000 Geneva, Joint 
United Nations Programme on HIV/AIDS (UNAIDS) 2000; See also RECOGNIZING THE IMPORTANCE OF INHERITANCE RIGHTS OF WOMEN 
IN AFRICA; AND RELATING TO EFFORTS OF THE PEACE PARKS FOUNDATION IN THE REPUBLIC OF SOUTH AFRICA TO FACILITATE 
THE ESTABLISHMENT AND DEVELOPMENT OF TRANSFRONTIER CONSERVATION IN SOUTHERN AFRICA TUESDAY, JULY 23, 2002 
HOUSE OF REPRESENTATIVES, SUBCOMMITTEE ON AFRICA, COMMITTEE ON INTERNATIONAL RELATIONS   
ONE HUNDRED SEVENTH CONGRESSSECOND SESSION ON H. Con. Res. 421 and H. Con. Res. 287 JULY 23, 2002 
Serial No. 107±107 available at http://wwwc.house.gov/international_relations/107/80960.pdf last visited July 20, 2004.   
104 Patrilineal , or agnatic, descent is established by tracing descent exclusively through males from a founding male ancestor. 
http://www.umanitoba.ca/anthropology/tutor/descent/unilineal/patri01.html 
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law, the brothers of the dead man divide the estate. In the matrili neal105 South, inheritance goes through 
the mother©s male siblings and sons. 106 
 

In the rural areas, widows are too terrified of their in-laws to try to seek remedies through going 
to court or even applying for social welfare help when they are destitute. 107 But, no one has ever been 
arrested and brought to court under this law; it is diff icult to see how an illit erate and marginalised rural 
widow could realistically use this amendment even if she was aware of it. However, the existence of the 
law provides leverage for action and possibiliti es in the future for some collective action. 108 
 

Physical and mental violence, including sexual violence and rape, is a common accompaniment 
to the onset of widowhood. 109Sometimes as part of the mourning rite, or associated with some of the 
ceremonies (for example, having to sit naked, having to take off all clothing by the river, being left alone 
and destitute), widows are frequently vulnerable to extreme sexual abuse. 110 The mental anguish caused 
by such physical abuse, the sudden destitution, homelessness, starvation and insults leads a considerable 
number of widows to commit suicide. No research has been done to get an idea of numbers. A suicide of 
a widow is usually made to look like an accident. 111 
 

After the funeral ceremony the widow is expected to choose which man will marry her. In 
practice she may have no real choice; if a man succeeds in sleeping with the widow he will t ell a close 
relative and the man then takes the widow as his wife. Any children she bears him will be the children of 
the dead husband. This is what is called a "levirate" union. 112  
 

In the Volga district widows of fertile age who are forced to continue to produce children in the 
name of the dead husband for the "the levir" often find themselves abandoned once they have given 
birth. They are at the mercy of the levir©s other wife or wives. They might say, as they did to one 
informant " You have kill ed your husband. Now you wish to kill mi ne".  
 

The Widows© Ministry (MOW), a Christian welfare organisation in Volga reports that so many 
widows are left caring for children conceived in this way that they are unable to adequately care and 
feed them all . Many widows faced with this situation turn to begging or prostitution. Or they are forced 
to abandon their babies and those small children who are too young to beg. The MOW also writes that 

                                                           
105 Matrilineal , or uterine, descent is established by tracing descent exclusively through females from a founding female ancestor. 
106 Ghana country report citing " During the rainy season I had only a small corner of a shed to rest in. When the rain came I had to collect the water in a 
gourd and throw it outside and then sleep on the wet floor so that I got a fever. I had no money for medicine and I nearly died." (Childless widow aged 53). 
107 Mhoja supra.  
108Ghana was the sole country to mention widowhood mourning rites in its response to the 1993 CEDAW questionnaire on violence to women. This fact 
denotes at least some active interest on the part of government. 
109 Mhoja supra. 
110 Ghana Country Report supra "I was raped by two or three men who were sent by my brother-in-law to get me to leave the house. My husband©s brother 
had already taken my son, but my little daughter was only 4 years old and she witnessed this terrible thing that happened to me. No one wanted to help me. 
Later, when I lay bleeding on the floor, the brother came and shouted through the door that it would be worse for me if I told what had happened" (23 year 
old widow in Volga district) Daughters of widows are also vulnerable having no father to protect them. Another widow spoke of how both her daughters, 
aged 12 and 13, were raped by a boy and his brother. "How will they be married now?" 
111    EWD Womens Health  available at http://www.widowsrights.org/lawfile/csw.html (last visited July 20, 2004). 
112 Ghana Country Report supra. In the Bolga district widows of fertile age who are forced to continue to produce children in the name of the dead husband 
for the "the levir" often find themselves abandoned once they have given birth. They are at the mercy of the levir©s other wife or wives. They might say, as 
they did to one informant " You have killed your husband. Now you wish to kill mine".  The Widows© Ministry (MOW), a Christian welfare organisation in 
Bolga reports that so many widows are left caring for children conceived in this way that they are unable to adequately care and feed them all . Many widows 
faced with this situation turn to begging or prostitution. Or they are forced to abandon their babies and those small children who are too young to beg. The 
MOW also writes that sometimes unscrupulous relatives offer to take the children and send them to school, but they then exploit them as unpaid cattle-
herders.  See also JCTR Bulletin 52: Iinculturating African Widowhood Rites available at http://www.jctr.org.zm/bulletins/incult-widows.htm  
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sometimes unscrupulous relatives offer to take the children and send them to school, but they then 
exploit them as unpaid cattle-herders. 113 
 
Relation between Widowhood and Child Marr iage 
 

Child Marriage still occurs in rural Ghana and Tanzania as well as many other nations.114 As 
well as turning mere children into young and stigmatised widows, widowhood itself makes daughters 
vulnerable to very early marriage. 115The MOW reports that quite destitute widows find themselves 
searching for husbands for their young girls so as to acquire bride price 116of cattle. The future for a very 
young widow is very bleak. Widows are generally regarded as bringing bad luck. They are frequently 
accused of having used witchcraft to kill their husbands. A woman surviving her husband is suspect, and 
to avoid such suspicion she must demonstrate her grief and penance by wearing special clothes, avoiding 
people and all social occasions such as weddings and parties. Friends shun her because she poses a 
threat: she could cast an evil spell on them, destroy their children or cattle. She must be avoided at all 
costs. Relations may allege she is prostitute, or not the proper wife - these are tactics to avoid the 
responsibility of supporting her. This reaction is often the result of the widow refusing the levirate or 
remarriage with one of the husband's male relatives. It is not just a question of men against women, but 
of mothers-in-law and sisters-in-law uniting in their bitterness that a wicked woman has deprived them 
of a son or a brother. 117 
 
Widowhood Customs, Rites and Practices Deny Women Their Rights To Dignity And Equali ty 
 

As explained above, few widows, especially those in the rural areas, dare attempt to get their 
problems resolved through the courts, or to apply for relief through the social welfare agencies. Again, 
these practices deny women their rights to dignity and equality in the family.  In addition, where widows 
are forbidden from working, they are denied their right to earn a decent living in contravention of Article 
7 of the International Covenant on Economic and Social Rights.118   Finally, because all these customs 
are imposed solely on women, they violate Constitutional and international principles of non-
discrimination and equal protection before the law. 
 

                                                           
113 Empowering Widows in Development: 10 Country Report: Ghana http:// www.oneworld.org/empoweringwidows/ 10countries/ghana.html 
114  Ghana Country Report supra;  See also The Guardian, Tanzania Research Reveals Rampant Child Marriage, (May 8, 2004) (Monica Mhoja said that  
some fathers have even courted marriage for their children to get dowry for marrying new wives, she named notorious tribes in forced marriages in Tanzania 
as Maasai, Kurya, Luo and Sukuma, saying married children are also subjected to battery; that married children have contracted HIV/AIDS while many have 
been widowed, that some children have walked out on their husbands and are living as street children and petty vendors, that in some cases, married children 
are forced to offer sexual favours to their brothers-in-law and are thus exposed to HIV/AIDS and other sexually transmitted diseases, she called on the 
Tanzanian government to quickly review and amend the Marriage Act ) www.ippmedia.com/ipp/guardian/2004/05/08/10404.html  (last visited July 10, 
2004).  See also Dr. Paula Heinonen, Early, Forced Marriage and Abduction (efma) and their links to Custom/Tradition, FGM, Poverty, and HIV/AIDS A 
WOMANKIND Worldwide Background Document, Center for Cross Cultural Research on Women, University of Oxford available at 
http://www.fourliteracies.org/Research.htm (last visited July 20, 2004). 
115 Sleap supra.  
116 The payment of brideprice to the wife's family at the time of their marriage makes it difficult for women to leave abusive husbands, unless their families 
of origin are willing to return the amount paid. Vernellia R. Randall,  Race, Health Care and the Law Speaking Truth to Power! Theories that Appear in the 
African Literature of Domestic Violence, available at http://academic.udayton.edu/race/Theories of Domestic Violence in Literature.htm. See also Eva 
Luswata-Kawuma, Innovations Around The World On Harmful Socio-Cultural Practices,  A Paper Presented At The International Conference On Bride 
Price,  International Conference on Bride Price and Development  February 16th - 18th, 2004 at Makerere University, Kampala, Uganda, available at  
http://www.mifumi.org/bp_conference/doc_list.h; The Mifumi bride price and domestic violence project is the brainchild of the Mifumi Project and Prompt 
UK. The project seeks to reduce bride price through interventions which will empower rural women in Uganda to be able to resist this degrading and 
dehumanizing practice.  This project is the first of its kind in Uganda and is funded by the Human Rights Project fund of the British Government’s Foreign 
and Commonwealth Office. http://www.mifumi.org/archives/bride_price.htm (last visited July 16, 2004); International Conference on  Bride Price and 
Development February 16th - 18th, 2004, Makerere University, Kampala, Uganda all papers available at  http://www.mifumi.org/index.htm.  
117 Mhoja supra.  
118 ICESCR Article 7(ii). 
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Property grabbing involves relatives of the deceased stealing property that should devolve upon 
the widow and children.  This problem, which cuts across all l evels of society, usually involves relatives 
taking household chattels, vehicles, and animals.  In some cases, however, the relatives will force the 
widow and her children to leave their home. 119  Polygamy, the marriage of one man to multiple women, 
perpetuates women's lack of economic resources. 120  Polygamy is widespread in Tanzania, among both 
Muslims and non-Muslims.  A widow who was in a polygamous marriage will receive even less than the 
amount allocated to the ªwife,º because she must share the allotted amount with all the other ªco-
wives.º  Widow inheritance, the practice of forcing a widow to marry a male relative of her deceased 
husband, is still quite common in Tanzania.  It results from women's financial dependence and 
contributes to the cycle of women's di sempowerment and the spread of HIV.  121 
  

Bride price,122 the practice of a man giving money to his wife's father upon his marriage to her 
daughter, also remains commonplace in parts of Tanzania.  This practice only reaff irms the stereotype of 
women as property in Tanzanian society. 123  A recent study found that 8.1% of Tanzanians were 
infected with HIV.124  Traditionally, inequaliti es such as poverty, unemployment, and poor access to 
education, health services and information make women more vulnerable to this disease. 125 The 
stigmatization of women with HIV leads to severe harassment of widows.126 
 

Many widows are accused of witchcraft by the husband's relatives.  This accusation is often 
fueled by the belief that the widow is an outsider to the family.  Accusations of witchcraft can lead to 
ejectment from the family home and a women's loss of rights to property.  127 
  

Another typical problem for a woman after the loss of her spouse is that she is unable to obtain 
any assistance from the police.  Tanzanian police often regard inheritance disputes as outside their 
jurisdiction.  128 
   

Currently, there are three different legal regimes governing intestate succession in Tanzania.  
Depending on a decedent's religion and ethnicity, the customary law, Islamic law, or statutory law will 
apply.   The Law Reform Commission of Tanzania, the governmental body responsible for 
recommending specific legal reforms to be enacted by Tanzania's Parliament, identified two reasons 
why this system must be reformed.  First, because different laws are applied to different individuals, the 
system ªhas the negative effect of reinforcing and perpetuating racial and tribal divisions amongst 
citizens.º   Second, many of the provisions in the Islamic and customary law systems discriminate 
against women solely on the basis of their sex.  Under these systems, surviving widows and daughters of 
the deceased receive a significantly smaller share of the estate as compared to surviving widowers and 

                                                           
119 Mhoja supra.  
120 Id. 
121 Id. 
122 Id. 
123 Id. 
124 Id. 
125  IAC 2004: Report Launched - ''Women and HIV/AIDS: Confronting the Crisis''  Action against HIV/AIDS that does not confront gender inequality is 
doomed to failure, according to a report released today by the Joint United Nations Programme on HIV/AIDS (UNAIDS), the United Nations Development 
Fund for Women (UNIFEM) and UNFPA, the United Nations Population Fund. The report documents the devastating and often invisible impact of AIDS on 
women and girls and highlights the ways discrimination, poverty and gender-based violence help fuel the epidemic available at 
http://www.unfpa.org/upload/lib_pub_file/308_filename_women_aids1.pdf (last visited July 20, 2004). 
126 Mhoja supra. 
127 Id. 
128 Id. 
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sons.  According to the Law Reform Commission, these discriminatory provisions are ªinconsistent with 
the principle of equality . . . (and) are repugnant to [Tanzanians'] morality and sense of justice.º  
 

Government efforts to create a uniform, nondiscriminatory intestate succession regime in 
Tanzania date back to 1968.   At that time, the government created a special committee to investigate 
problems pertaining to inheritance matters.  Although the government did not implement the 
recommendations of that committee, the government did enact a uniform and relatively 
nondiscriminatory family law, the Law of Marriage Act of 1971.  The government took additional action 
in connection with problems of intestate succession in 1987.  On January 27, 1987, the Attorney General 
asked the Law Reform Commission of Tanzania to investigate, propose reforms, and issue a report on 
intestate succession.   In March of 1995, the Law Reform Commission published a report; however, 
there have been no subsequent developments relating to government action in the area of inheritance 
laws since it was published. 
 

The impetus for creating a uniform, nondiscriminatory intestate succession regime is even 
greater now than it was in 1968.  Fundamental changes in Tanzanian society that necessitate widows and 
daughters' receiving a larger share of a decedent's estate.  Whereas in the past it was assumed that a 
daughter would completely leave her family, it is increasingly the case that a daughter will return to her 
childhood home upon her father's death and assume the care of her surviving mother.   Before, this was 
the son's responsibilit y.  Intertribal and interreligious marriages, which complicate choice of law issues 
and often result in injustice against women, are becoming more commonplace given urbanization and 
the increased mobilit y of the population.   The nuclear family or a very limited extended family, as 
opposed to the clan, is becoming the new basic unit of family li fe.    
   
NATIVE TANZANIAN AFFAIRS ARE PRESUMED TO BE REGULATED BY CUSTOMARY 

LAW 
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Native Tanzanian affairs are presumed to be regulated by customary law except where there is an 
express indication that any other law ought to apply.  Customary law completely bars widows from 
inheriting land from their deceased husbands, even when the land is marital property and subjects the 
widows to being inherited by men from her husband's family. It excludes widows from being 
administrators of estates. The harms inflicted on widows by gender-biased inheritance laws include: 
impoverishment, harassment; ostracism, ill- health and psychological damage. Discriminatory effects of 
these inheritance laws have become magnified as the scourge of AIDS has greatly increased the number 
of widows-young and old in Tanzania.  
 

Customary inheritance developed during a time when family or clan members supported widows 
upon the death of a husband. This is no longer the case in modern society as migration, urbanization, the 
influx of different cultures, the influence of religious groups and increased access to education, renders 
customary inheritance not only obsolete, but dangerous, leaving widows with no means of support. 
  

The Local Customary Law (Declaration) (No. 4) Order, 1963 regulates intestate succession 
among the patrilineal communities of Tanzania.   Property that falls within the scope of the Rules are: 
clan land, family land and self-acquired land/property.   Certain rights and obligation flow to 
individuals, including widows, based on property type. Widow’s rights under these concepts are also 
affected.  

 
Self-Acquired Land/Property refers to the land found by a person through her own efforts. Such 

efforts included the initial clearing of virgin forest, the planting of permanent crops, and the purchase of 
land.  The deceased's children inherit decedent’s self-acquired land in diminishing progression as 
determined by their sexes.  Widows are excluded.  Family and Clan Land: Family land reflects the status 
of a family as a unit of production and ownership.  With the emergence of private property and 
increasing individualism, the unit, initially the tribe became the smaller clan.  Land occupied and used 
by clans is called 'clan land.'  Rule 20 provides that daughters can inherit clan land to use for their life 
time only. No such restrictions apply to men.   In addition to the injustice that the Rules force on 
daughters, Rule 27 regarding widows’  succession to clan land: "The widow has no share of the 
inheritance, if the deceased left relatives of his clan, her share is to be cared for by her children just as 
she cared for them."   In Scholastica Benedict v. Martin Benedict, the appellant widow claimed 
inheritance and residency in one house of her deceased spouse. The court applied Rule 27 and denied 
her any inheritance rights. It held that she should be supported by her children in the plot and houses 
they inherited from the deceased.   
 
THE RULES DISCRIMINATE AGAINST WIDOWS 
 

Clearly, the Rules discriminate against widows. The justification for such differential treatment 
(the idea of widows and daughters being cared for by the clan male members) is no longer viable in 
modern-day Tanzania In the context of inheritance, courts applying the Rules refuse to consider whether 
disputed marital property was obtained by joint efforts.  Although Tanzania’s  Law of Marriage Act, 
1971, (LMA) recognizes marriage as a partnership and declares that any property acquired during the 
existence of a marriage is joint matrimonial property., the LMA does not apply to inheritance and does 
not supersede customary law. Thus, the discriminatory Rules continue to apply to succession matters to 
the detriment of widows.   
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Worse still is the customary practice governed by Rule 62, of wife inheritance, where a widow is 
required to marry a male relative of her dead spouse. If she agrees, she can remain there as a wife, but 
with no claim or control over the land.  Women succumb to widow inheritance under duress where the 
alternative is destitution. Her refusal  may also force her family to refund the bride price (another 
harmful custom) paid for her by the decedent’s family.  The practice of wid ow inheritance, passing a 
woman from man to man as though property, forcing sex and marriage on her is brutal and utterly 
misogynistic.  
 

As a result of the Rules, and the cultural practices they permit a husband’s death is a severe 
experience for a woman, since they have no inheritance rights of their own, they must depend on the 
goodwill of their children or other heirs. In addition, immediately after the death of her husband, a 
widow often is harassed by her deceased husband's relatives, who may take the opportunity to rob her, 
or blame her for his death, particularly if he died of AIDS.  
 

Also families regard the children, but not always the widow as a member of deceased husband’s 
family. Conflicts, economic problems, and unsafe situations for the widow inevitably occur. Traditional 
widowhood rites endanger women further. Some tribes subject  widows to rites, purported to spiritually 
purify them after their spouse's death. “Widow cleansing" is a rite where a widow is forced to have sex 
with a strange, exposing her to AIDS and other dangers.  Widow inheritance and sexual cleansing are 
among traditional practices under scrutiny due to their effect on spreading AIDS.  In the era of AIDS, 
these customs are costing lives, with the widow at risk of infection or of transmitting the virus to her 
inheritor/cleanser who may if the marriage is polygamous, spread the virus further.  
 

The violation of widows’ human rights also implicates the state’s: failure to ensure equal access 
to education (CRC 28, CEDAW  10); failure to remove legal or social barriers to equal access to 
healthcare (CEDAW and ICESCR 12); failure to take steps necessary for the prevention of  epidemics 
(ICESCR 12.c); failure to modify laws and the social behavior to eliminate customary practices that 
discriminate against women (CEDAW  2f & 5a); failure to take effective measures to abolish all 
traditional practices involving children (those under 18) that are harmful to their health (CRC 24.3);  and 
failure to ensure the right to marry whom one pleases (CEDAW 16, ICCPR 23).  
 

However, what is less obvious is how to ensure these rights are respected and the situation of 
widows improves.  Human rights instruments define the relationship between the individual and the 
state.  Attempts to bring human rights from the public into the private sphere where they are most 
pertinent to women and widows, have had little success. Unfortunately CEDAW is one of the least 
effective of the international instruments, despite its high ratification rate.  There is hope, however, that 
he new CEDAW optional protocol 129allowing individual complaints will provide the mandate necessary 
to take action that as yet has not been possible. 130 
                                                           
129 On 12 March 1999 the forty-third session of the Commission on the Status of Women adopted an Optional Protocol to the Convention on the Elimination 
of All Forms of Discrimination against Women, at the recommendation of its Working Group. The Protocol contains two procedures: a communications 
procedure allowing individual women, or groups of women, to submit claims of violations of rights to the Committee on the Elimination of Discrimination 
against Women; and an inquiry procedure enabling the Committee to initiate inquiries into situations of grave or systematic violations of women's rights. In 
either case, States must be party to the Protocol. available at http://www.un.org/womenwatch/daw/cedaw/protocol/protocol.pdf (last visited July 20, 2004) 
With the ratification of the Optional Protocol to the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) has now been 
ratified by the required 10 countries. It will enter into force on 22 December 2000. States, which ratify the Optional Protocol recognise the competence of the 
Committee on the Elimination of Discrimination Against Women to consider petitions from individual women or groups of women who have exhausted all 
national remedies. The Optional Protocol also entitles the Committee to conduct inquiries into grave or systematic violations of the Convention. The 
Committee is the body established under the Convention to monitor its implementation. However, the Protocol will now provide women with an additional, 
more forceful mechanism for ensuring that Canada complies with its CEDAW undertakings, because it permits women to make complaints directly to the 
CEDAW Committee about violations of their rights, if domestic remedies have been exhausted. The value of being able to take complaints directly to 
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   The critical  issue of inheritance rights and its compounding women’s inequality in the 
ownership of property and in marriage, is further complicated in Tanzania, as many other states  by a 
three-part legal system consisting of statutory, customary and Islamic law,131 the uncertainty and 
confusion of which compound existing customary practices in inheritance, such as widow inheritance 
and property grabbing. As a result, women are often left destitute and homeless upon the death of their 
spouse. 132 
 
 These conditions persist despite Tanzania’s commitments to secure equality for women under its 
own constitution and under international law.  In 2000, the Tanzanian constitution was amended to 
prohibit gender discrimination.  Tanzania has signed and ratified the International Covenant on Civil and 
Political Rights,133 the International Covenant on Economic, Social and Cultural Rights,134 the 
Convention on the Elimination of All Forms of Discrimination Against Women,135 the Convention on 
the Rights of the Child,136 and the African Charter on Human and People’s Rights. 137  Tanzania has an 
obligation to guarantee women’s equality in all aspects of life, and to eliminate laws, cultural practices, 
and beliefs that act as legal barriers to that equality.  

 
Traditional Practices Affecting The Health Of Women And The Girl-Child 

 

                                                                                                                                                                                                         
international treaty bodies has already been proven to women in Canada. It was through just such a complaint to the U.N. Human Rights Committee under 
another treaty, the International Covenant on Civil and Political Rights, that Sandra Lovelace, a Canadian Aboriginal woman, finally won recognition that 
s.12(1)(b) of the Indian Act violated her human rights. This international recognition of Canada's human rights breach was one of the catalysts for the 
ultimate revision of the offending provisions of the federal Indian Act in 1985. Major Elements of the Protocol These are the major elements of the Protocol: 
Complaints (Communications) Procedure Complaints may be made by or on behalf of individuals who claim to be victims of a violation of any of the rights 
set forth in the Convention . The Committee will consider the complaint in light of information made available to it by the complainants and by the State 
Party. The Committee will transmit its findings and recommendations to the State Party and the State Party will reply within six months providing 
information on actions taken.  Inquiry Procedure If the Committee receives information indicating grave or systemic violations by a State Party of rights in 
the Convention, the Committee may, without a complaint, inquire into the situation, and transmit its findings and recommendations to the State Party. States 
Parties are permitted to opt out of this inquiry procedure. No Reprisals A State Party to this Protocol agrees to take all appropriate steps to ensure that 
individuals under its jurisdiction are not subjected to ill-treatment or intimidation because they communicate with the Committee about a complaint or an 
inquiry. No Reservations The Protocol permits no reservations. This means that with the exception of declaring that it opts out of the inquiry procedure, a 
State Party to the Protocol cannot enter any other reservation. It cannot, for example, declare that it agrees to the application of the Protocol, but will not 
respond to complaints made regarding women's equal right to inherit property. Tanzania has not signed or ratified it available at 
http://www.un.org/womenwatch/daw/cedaw/sigop.htm. By ratifying Convention on Elimination of All forms of Discrimination Against Women (CEDAW) 
in 22nd April, 1991, the Government has already recognized the rights of women and is committed to eliminate all forms of discrimination against them. By 
ratifying this Protocol, government can express its commitment in international level, in the protection and promotion of human rights of women. It neither 
creates new obligation nor imposes any burden. It helps to achieve the faith of the people towards the attitude of the government on the protection of the 
human rights of its citizen. It also helps to sustain democracy in the country. Hence to show its full faith in Words and Deeds, it is necessary to ratify the 
Optional Protocol to CEDAW. Tanzania not acceded the first Optional Protocol to the International Covenant on Civil and Political Rights (ICCPR) that 
allows individuals to claim their rights under ICCPR. State parties to the ICCPR undertake to ensure that women and men enjoy all the civil and political 
rights in the Covenant on a basis of equality. The Human Rights Committee has already decided that article 26 of the ICCPR prohibits discrimination in law, 
or in fact in any field regulated by public authorities. ICCPR is, therefore, can also be used to challenge the discriminatory laws even in the absence of 
optional protocol to CEDAW. Hence, to show its commitment on gender equality and to eliminate all forms of discrimination against women as specified in 
the Constitution 
130 Sleap supra note.  
131 Mhoja supra. 
132 Id. 
133 International Covenant on Civil and Political Rights, G.A. res 2200A (XXI), 21 U.N. GAOR Supp. (NO. 16) at 52, U.N. Doc. A/6316 (1966), 999 
U.N.T.S. 171, entered into force Mar. 31, 1976. http://www1.umn.edu/humanrts/instree/b3ccpr.htm, ratified June 11, 1976. 
134 International Covenant on Economic, Social, and Cultural Rights, G.A. res 2200A 9XXI), 21 U.N. GAOR Supp. (No. 16) at 49 U.N. Doc. A/6316 (1966), 
993 U.N.T.S 3, entered into force Jan. 3 1976, http://www1.umn.edu/humanrts/instree/b2esc.htm, ratified June 11, 1976. 
135 Convention on the Elimination of All Forms of Discrimination Against Women, G.A. res. 34/1980, 34 U.N. GAOR Supp. (No. 46) at 193, U.N. Doc. 
A/34/46, entered into force Sept. 3, 1981, http:www1.umn.edu/humanrts/instree/e1cedaw.htm, ratified Aug. 20 1985.  
 
136 Convention on the Rights of the Child, G.A. res. 44/25, annex, 44 U.N. GAOR Supp. No. 49, at 167, U.N. Doc. A/44/49 (1989), entered into force Sept. 
2, 1990, http://www1.umn.edu/humanrts/instree/k2crc.htm, ratified  June 11, 1991.  
137 African Charter on Human and Peoples’ Rights, adopted June 27, 1981, OAU Doc. CAB/LEG/67/3 rev. 5, 21 I.L.M. 58 (1982), entered into force Oct. 
21, 1986, http://www1.umn.edu/humanrts/instree/z/afchar.ht m. 
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  The problem of traditional practices-which include polygamy - dangerous to the health of 
women and the girl-child has been  reviewed by several United Nations world conferences. The Vienna 
Declaration and Programme of Action adopted at the World Conference on Human Rights in 1993 
expanded the scope of the international programme on human rights, emphasizing that "gender-based 
violence and all forms of sexual harassment and exploitation, including those resulting from cultural 
prejudice and international traff icking, are incompatible with the dignity and worth of the human person 
and must be eliminated". The Beiji ng Declaration and Platform for Action adopted at the Fourth World 
Conference on Women in 1995 deal with harmful traditional practices under a number of the key areas. 
The Platform for Action states that the reasons why men outnumber women in certain parts of the world 
include harmful attitudes and practices such as female genital mutilation, son preference (which results 
in female infanticide and prenatal sex selection), early marriage, including child marriage, honour 
killi ngs and discrimination against girls in food allocation. The Platform suggests concrete steps for 
governments to eradicate cultural attitudes and practices that are harmful to girls.  
  

 The Programme of Action adopted at the 1994 Cairo International Conference on Population 
and Development called on governments to take action to stamp out female sexual mutilation and 
protect women and the girl-child against such unnecessary and dangerous practices. 138 

 
 

The International Covenants on Economic Social and Cultural Rights (ICESCR) 
Convention on Consent to Marriage, Minimum Age for Marriages and Registration of 

Marriages139 
 

The preamble to this convention mentions the fact that ªcertain customs, ancient laws and 
practices relating to marriage and the family are inconsistent with the principles set forth in the UN 
Charter and in the Universal Declaration of Human Rightsº  
The preamble further provides that all the contracting States should take appropriate measures, with a 
view to abolishing such customs, ancient laws and practices by ensuring complete freedom in the choice 
of a spouse, eliminating, completely child marriages and the betrothal of young girls before the age of 
puberty, including establishing appropriate penalties. Many children are forced into to polygamous 
marriage situations.  

 
 

Convention on Elimination of All Forms of Discrimination Against Women (CEDAW) and its 
Optional Protocol 

 
CEDAW, despite its limits, 140has been hailed as the most important international legal 

documents providing moral force for obtaining the  human rights of women and  attempting to prohibit 
practices that perpetuate women's inequality. 141 

 

                                                           
138 http://www.unfpa.org/icpd/icpd.htm. 
139 521 U.N.T.S. 231, entered into force Dec 9, 1964 available at http://www1.umn.edu/humanrts/instree/o1ccmar.htm (last visited December 10, 2004); See 
also  Convention on Consent to Marriage, Minimum Age for Marriage and Registration of Marriages Opened for signature and ratification by General 
Assembly resolution 1763 A  (XVII) of 7 November 1962 entry into force 9 December 1964, in accordance with article 6 available at http:// 
http://www.unhchr.ch/html/menu3/b/63.htm. 
140 CEDAW is often regarded  as one the least effective of the international instruments, despite its high ratification rate. See, e.g., Kerri L. Ritz, Soft 
Enforcement: Inadequacies Of Optional Protocol As A Remedy For The Convention On The Elimination Of All Forms Of Discrimination Against Women, 
25 Suffolk Transnat©l L. Rev. 191 (Winter 2001). 
141 See  Luswata-Kawuma supra. 
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It is note worthy that CEDAW does not expressly condemn social-cultural practices or even 
violence against women. The importance of the latter was noted by the CEDAW Committee  and 
resulted into General Recommendation No. 19 in which the Committee expressed the view that the 
definition of discrimination against women includes gender based violence. The Committee further 
emphasized that gender based violence may breach specific provisions of the Convention, regardless of 
whether those provisions expressly mention violence. Accordingly, the CEDAW Committee is of the 
view that violence against women constitutes a breach, not only of Article 1 which prohibits 
discrimination against women, but also of Articles 2 and 3 which enjoin State Parties to eliminate 
discrimination against women in all it s forms and in all fields of politi cal, social, economic and cultural 
li fe. Article 2(f) requires States Parties to take all appropriate measures, including legislation, to modify 
and abolish existing laws, regulations, customs and practices that constitute discrimination against 
women. Therefore, customary practices such as forced marriages, early marriages and FGM, which 
constitute violence against women, should be outlawed.142 The Committee has also observed that 
violence against women is a breach of Article 14 of the CEDAW. Article 14 requires States Parties to 
take all appropriate measures to eliminate discrimination against women in rural areas. Rural women are 
at risk of gender-based violence because traditional attitudes regarding the subordinate role of women 
persist more in rural communities and are more widespread than in urban areas.   

 
Many countries have laws that discriminate against women, not just the African countries 

described in this paper. 143 The NGO Equality Now144 reports on such discriminatory laws.  Jordan, 
Morocco, and Syria codified laws reducing the punishment for "honor killi ngs,"145 a tribal custom 
requiring male relatives to kill a female family member who allegedly brings shame on the family. Haiti 
allows honor killi ngs. In Bangladesh and Kenya, citizenship passes exclusively from a father to his 
children, but not from a mother to her children. Laws in Japan and Mexico prevent divorced women, but 
not divorced men, from remarrying for a specified period of time after divorce. Women may not perform 
night work in Bolivia, France, and Madagascar. Kuwaiti l aw allows only men to vote. Equality Now and 
other NGOs have lots of reports on the fact that many countries around the world currently have laws in 
force that explicitl y discriminate against women.  Significantly, most of these countries with 
discriminatory laws have ratified or acceded to CEDAW.146 Ironically, many states party to CEDAW 
that enforce discriminatory laws against women also enacted laws and constitutional provisions in 
compliance with CEDAW providing for equality between men and women. For instance, many 
countries party to CEDAW allow continued violence against women by permitting "honor killi ngs," 
female genital mutilation (FGM), and acid attacks.147 The terms of CEDAW apply only to those 

                                                           
142 See  Luswata-Kawuma supra. 
143 See, e.g., Amnesty International, Reservations To The Convention On The Elimination Of All Forms Of Discrimination Against Women: Weakening The 
Protection Of Women From Violence, (November 2004) available online at http://web.amnesty.org/library/Index/ENGIOR510092004  (last visited 
December 28, 2004). In this report, AI calls on states in the region to immediately lift all reservations to CEDAW and to take steps to review relevant 
national legislation, in order for women in the region to enjoy their full human rights. Most of the countries in the Middle East and North Africa have ratified 
or acceded to the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW). However, this fact is undermined by the 
reservations or declarations that several countries have made to the Convention which limit its application. The reasons given for the reservations vary 
among countries, but the most commonly used justifications for rejecting or limiting the scope of the articles are conflict with national legislation and Shari©a 
law (Islamic law).  
144 Equality Now, Words and Deeds: Holding Governments Accountable in the Beiji ng+10 Review Process  2004 (an updated version of the Beiji ng+5 
report published by Equality Now in 1999 in preparation for the 2000 Special Session of the General Assembly. The report highlights a representative 
sampling of discriminatory laws in countries around the world and calls on their governments to rescind these laws in accordance with the commitment 
made in the Beiji ng Platform for Action) available at http://www.equalitynow.org/english/un/beiji ng10/beiji ng10_en.pdf (last visited December 28, 2004). 
145 See, e.g., Katja Luopa, State Responses To Honour Killi ngs, available online at http://www.abo.fi/instut/imr/norfa/ 
Katja%20Luopa%20honour%20kill ings.pdf (last visited December 28, 2004). 
146 See Ritz supra; See also Equality Now, supra.  
147 See, e.g., Amnesty International,  Reservations to CEDAW- Weakening the Protection of Women in the Middle East and  North Africa ,ª Several countries 
that have ratified CEDAW, the women©s rights treaty, have made  declarations or reservations that preclude or diminish the domestic applicability of 
CEDAW. Among the Middle Eastern and North African countries covered by this report, the majority of these reservations have been based on Shari©a law 
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countries that ratified or acceded to the Treaty. Thus, those nations engaging in the greatest atrocities 
toward women continue to do so without repercussion. For example, no remedy existed for Afghan 
women stripped of human rights by the fundamentalist Muslim leadership of the Taliban because 
CEDAW©s equality standards have no effect in Afghanistan. Or the Muslim women today in Sharia 
states of Nigeria-such as  Amina Lawal who was sentenced to death by stoning for adultery in 2003 by a 
Sharia court that was later, thankfully, reversed on appeal not by the State of Nigeria, but by a higher 
level Sharia court. The state declined involvement despite its international treaty obligations under 
CEDAW and other instruments. 148 

 
States party to CEDAW choose not to enforce its terms and obligations because of the lack of 

compell ing sanctions and penalties for non-compliance. Countries such as Japan, Mexico, Bolivia, and 
Madagascar adopted CEDAW without reservation. Each of these nations preserved the right to equality 
under the law in their national constitutions. All of these countries, however, have laws in effect that 
blatantly discriminate against women, thus violating their constitutional guarantees and obligations 
under CEDAW.  

 
Limitations of CEDAW restrict the Committee©s authority to enforce and implement the Treaty©s 

provisions. CEDAW includes no provision for the Committee to pronounce a state party in violation of 
CEDAW, or to order a remedy for a violation. CEDAW established the Committee as an enforcement 
mechanism, but also limited the Committee©s power to enforce CEDAW©s provisions.  

 
The United Nations enacted CEDAW to define discrimination against women, and establish 

standards that ensure equality for women across the globe. CEDAW, as the above discussion shows, has 
had limited impact on gender discrimination.  

 
In response, the United Nations adopted an Optional Protocol to CEDAW to remedy its 

ineffectiveness. The Optional Protocol gives individual women the right to petition a United Nations 
committee to enforce their rights if their governments fail to do so. The Optional Protocol, however, will 
not rectify  most of the problems of CEDAW because the terms of the Optional Protocol encompass 
many of the same provisions as CEDAW, thereby allowing countries to continue discriminating against 
women, moreover,  not many governments have ratified it as have CEDAW. 

 
Due to the need for stronger remedies, the Optional Protocol should provide the further right to 

an individual petition followed by more adequate international remedies to achieve greater  effectiveness 
including: condemnation of states that fail to observe its obligations through a judicial proceeding in a 
permanent tribunal  perhaps one established to deal with all crimes against humanity. The Committee 
could also move to have the power to forward complaints brought under the Optional Protocol to an 
international tribunal for judgment. This type of penalty would "aff irm the existence of fundamental 
human rights superior to the law of the state . . . protected by international criminal sanctions." 149 
      
 

SPECIAL RAPPORTEUR ON THE ISSUE OF TRADITIONAL PRACTICES AFFECTING 
THE HEALTH OF WOMEN AND GIRLS 

                                                                                                                                                                                                         
or incompatibility with existing national legislation. Amnesty International is concerned that many of the reservations are contrary to the spirit and purpose 
of the Convention and a new report discusses these changes from a human rights perspectiveº available at 
http://takeaction.amnestyusa.org/ctt.asp?u=618526&l=11488 (last visited December 20, 2004). 
148 See Vanessa von Struensee, Stoning, Sharia, and Human Rights in Nigeria, forthcoming 2005. 
149 See. e.g., Ritz supra. 
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Traditional practices, especially female genital mutilation, but including polygamy, are rooted in 

a whole set of beliefs, values, and cultural and social behavior patterns governing the lives of the 
societies concerned. Although attempts were made in 1952 by the Commission on the Status of Women 
and in 1958 by the World Health Organization, at the request of the Economic and Social Council , to 
take up the question of what was then called female circumcision, the international community was not 
ready at the time to engage in a further discussion of the issue. 
 

In the late 1970s, the international community and some human rights mechanisms, such as the 
Working Group on Slavery, started debating the issue. In 1984, the Sub-Commission on the Promotion 
and Protection of Human Rights (then known as the Sub-Commission on Prevention of Discrimination 
and Protection of Minorities) established a Working Group to study all aspects of the question of 
traditional practices affecting the health of women and girls - no longer referring to female circumcision 
or female genital mutilation. 
 

The Working Group held a broad exchange of views on traditional practices affecting the health 
of women and children. When the time came to focus on specific practices, it decided to draw up a list 
of the most harmful traditional practices, arranged in an order of priority in the light of certain criteria 
such as the extent of the phenomenon and associated mortality and morbidity, the possibilit y of 
modifying the practice, the degree of awareness of its existence in the international community and the 
amount of documentation available. 
 

The list drawn up by the Group included female excision, other forms of mutilation (facial 
scarring), force-feeding of women, early marriage, various nutritional taboos and traditional practices 
associated with childbirth. Mention was also made of the problem of dowries in some parts of the world, 
crimes of honour and the consequences of son preference. 
 

In the light of the criteria established and taking into account the direct impact of the various 
practices on women©s health and development, the members of the Group agreed to take up female 
circumcision first.150 
 

Also, in 1991, the Sub-Commission appointed a Special Rapporteur on the issue of traditional 
practices affecting the health of women and girls,151 Mrs. Halima Embarek Warzazi (Morocco),152 the 
Sub-Commission adopted, in 1994, a programme of action for the elimination of harmful traditional 
practices affecting the health of women and children.153UNICEF has developed indicators and means of 
evaluating regional and national initiatives. It plans to review global experience in this regard in 
collaboration with WHO and UNFPA.154  
 
 In the context of its Plan of Action for the Elimination of Harmful Traditional Practices 
Affecting the Health of Women and Children, UNESCO has developed a programme to improve 
                                                           
150 Off ice of the United Nations High Commissioner for Human Rights Traditional practices affecting the health of women and girls: A human rights issue 
2003 available at  http://www.unhchr.ch/women/focus-tradpract.html. 
151 United Nations. Economic and Social Council. Report of the second United Nations regional seminar on traditional practices affecting the health of 
women and children, Colombo, Sri Lanka, 4-8 July 1994. (E/CN.4/Sub.2/1994/10 and Corr.1 and Add.1 and Add.l/Corr. 1). 
152Fact Sheet No.23, Harmful Traditional Practices Affecting the Health of Women and Children http://www.unhchr.ch/html/menu6/2/fs23.htm. 
153 Economic and Social Council. Report of the United Nations seminar on traditional practices affecting the health of women and children, Ouagadougou, 
Burkina Faso, 29 April-3 May 1991. 12 June 1991. 46 p. (E/CN.4/Sub.2/1991/48) E/CN.4/Sub.2/1994/10/Add.1. 
154 United Nations Population Fund  (UNFPA) the United Nations Population Fund, is the world©s largest international source of funding for population and 
reproductive health programmes see http://www.unfpa.org/. 
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biology curricula in schools, providing for the inclusion of information on the negative effects of female 
genital mutilation, traditional practices such as female genital mutilation and the health implications for 
girls of early marriage and early pregnancy.  
 
 A number of the bodies established under human rights treaties, such as the Human Rights 
Committee, the Committee on the Elimination of Discrimination against Women and the Committee on 
the Rights of the Child, have addressed traditional practices affecting the health of women and girls in 
their consideration of States parties' reports.  UNICEF now addresses child marriage155 as part of its 
broader approach to gender discrimination, which undermines the right of women and children. 
UNICEF's Global Girls' Education Programme 156operates in more than 60 countries to ensure that girls 
have an equal opportunity at education, which is key in postponing marriage and for the overall 
development of girls. 157 
 

In addition to supporting advocacy and communication campaigns in several countries, UNICEF 
has also helped develop two successful initiatives in South Asia and Sub-Saharan Africa the regions that 
have recorded the highest rate of child marriage. 

 
Reproductive Rights And Human Rights 

  
The Programme of Action of the Cairo International Conference on Population and Development 

(ICPD) set out the context and content of reproductive rights. 158 Reproductive rights embrace certain 
human rights that are already recognized in national laws, international human rights documents and 
other relevant United Nations consensus documents. 159 These rights rest on the recognition of the basic 
right of all couples and individuals to decide freely and responsibly the number, spacing and timing of 
their children and to have the information and means to do so, and the right to attain the highest standard 
of sexual and reproductive health. They also include the right of all to make decisions concerning 
reproduction free of discrimination, coercion and violence as expressed in human rights documents. The 
issue of polygamy should be addressed here to a greater extent. 
 

The Afr ican Commission on Human and People’s Rights (ACHPR) 
  

Currently, part of the African human rights regime is embodied in the jurisprudence of the 
African Charter on Human and People’s Rights  (the Charter) which has created as its pri nciple 

                                                           
155 http://www.unicef.org/newsline/01pr21.htm. 
156 http://www.unicef.org/girlseducation/. 
157 http://portal.unesco.org/education/en/ev.php-URL_ID=28413&URL_DO=DO_PRINTPAGE&URL_SECTION=201.html. 
158 Chapters from "Reproductive Rights and Wrongs: the Global Politics of Population Control" by Betsey Hartmann are available at   
http://www.hsph.harvard.edu/Organizations/healthnet/reprorights/poppapers.html; Also available there are Farida Akhter ,  Reproductive Rights: a critique 
from the realiti es of Bangladeshi Women; Farida Akhter, Depopulating Bangladesh: Essays on the Politi cs of Fertilit y; Margaret Catley-Carlson, Population 
Policies and Reproductive Rights - Always in Confli ct?; Sonia Corrêa, From Reproductive Health to Sexual Rights: Achievements and Future Challenges ; 
Nicholas Eberstadt, What if it©s a World Population Implosion? Speculations about Global De-population; Seamus Grimes, Controlli ng Third World 
Population Growth: A Major Theme Of The UN Population Conference In Cairo;  Lakshmi Lingam, Reproductive Rights and More; George Martine, 
Population and the Environment in the Current Development Scenario, Soheir A. Morsy, Deadly Reproduction among Egyptian Women: Maternal 
Mortalit y and the Medicalization of Population Control, Shilpa Phadke, Medical Termination of Pregnancy Act; Jean L. Pyle, Women, the Family and 
Economic Restructuring: The Singapore Model?; Mohan Rao, An Imagined Reality: Malthusianinsm, Neo-Malthusianism and Population Myth; Janice 
Raymond, The Production of Fertilit y and Infertilit y: East and West, South and North; Santi Rozario, The Feminist Debate on Reproductive Rights and 
Contraception in Bangladesh; Amartya Sen, Population Policy: Authoritarianism versus Cooperation; Gita Sen, Reproduction: The Feminist Challenge to 
Social Policy; Gita Sen, The World Program of Action: A New Paradigm for Population Policy; See also  Mohan Rao, Surreptitious Sterili zations available 
at http://www.hsph.harvard.edu/Organizations/healthnet/reprorights/sterilpapers.html (last visited December 14, 2004). 
159 See, e.g. Paul Hunt, 10th CANADIAN CONFERENCE ON INTERNATIONAL HEALTH PANEL DISCUSSION ON THE RIGHTS TO SEXUAL 
AND REPRODUCTIVE HEALTH, OCTOBER 28, 2003 (Paul Hunt is the  UN Special Rapporteur on the Right to Health) available at  
http://www.acpd.ca/acpd.cfm/en/section/csih/articleid/223 (last visited December 14, 2004). 
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monitoring organ the African commission on Human and People’s Rights (the Commission) and 
established its procedures. 
 
 It is reported that human rights of women have only recently gained prominence in the 
commission. The Charter itself is woefully deficient on the rights of women. Culture was reinforced in 
the preamble when State Parties based the foundation of the instrument on ‘tradition and values of 
African civilisation’ and, gender only appears in the middle of a lengthy list of grounds on whic h 
individual rights may not be distinguished.160  Further, only one out of the sixty-eight articles expressly 
makes reference to women and as Oloka-Onyango notes, it is placed in an omnibus clause covering 
family rights and traditional values ‘thereby reproducing the essential tension that plagues the realization 
of human rights by women.  161 
  

In Welch’s view, the end result is that,  
  
[t]he Charter conveys a potentially ambiguous message in its attempt to recognize both deep-seated 
African values (which arguably include clear differentiation of roles and rights based on gender) and 
emerging global values (among which non- discrimination on the basis of sex figures prominently).  162   
 
 It is clear from the above that originally in the African regime, the protection of human rights of 
women was to be dealt with within the institution of the family, an institution in which most harmful 
social and cultural practices continue widespread, unabated and unchecked. The practice of African 
societies has been to keep issues of the family sacrosanct and private. Meaning that human rights abuses 
on women (like harmful practices) are hardly reported or dealt with in the former sector. 163 
 
 Fortunately, recent innovations have brought about marked improvement at the regional level. 
Active NGO input (for example NGOs like women in Law and Development in Africa (WILDAF), have 
pushed for improvements in the Commission which as an international body should exhibit a decent 
catalogue of human rights and effectiveness by setting acceptable international standards with regards to 
the rights of the Charter and mandate of the commission itself. 

 

The Protocol to the African Charter on Human and People’s Rights Relating to the Rights of 
Women (The Protocol)164 

 
The Protocol is the most recent development in the African Human Rights regime to address 

rights of women. After a long-drawn deliberation process spanning 8 years, the Protocol on the Rights of 
Women in Africa was finally adopted by the African Union on July 11, 2003. The document is a 
supplementary protocol to the African Charter on Human and Peoples' Rights, which was adopted in 
1981. Advancing the human rights of African women through creative, substantive and detailed 
language, the Protocol covers a broad range of human rights issues and is a comprehensive legal 
framework that African women can use to exercise their rights. Among other benefits it offers in 
promoting the human rights of women, the Protocol will advance gender equality by calling for 
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161 cited in Luswata-Kawuma supra.  
162 cited in Luswata-Kawuma supra. 
163 Luswata-Kawuma supra; See also Mhoja supra. See also Ewelukwa supra. 
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affirmative action to promote equal participation in policy formulation, political decision-making, the 
judiciary and other law enforcement agencies. "Once it enters into force the Protocol will be a powerful 
new tool to achieve equal rights for women in Africa. It could well serve as a model for the rest of the 
world.” 165   
  

Thirty countries have already signed the Protocol and this summer has witnessed a concerted 
effort to get the necessary ratifications for it to enter into force. 166 Women’s NGOs approached heads of 
state arriving for the African Union’s July 2004 Summit, presenting them with a petition signed by 
individuals and organizations from across Africa supporters around the world urging swift ratification of 
the Protocol. Graça Machel emphatically stated, "I urge all African States to ratify the Protocol 
immediately because African women's rights cannot be postponed." In collaboration with national 
women's and human rights groups, the coalition has already begun dialogue with government officials 
from several countries across the continent.  
 

By adopting the Protocol on the Rights of Women in 2003, the African Union took a significant 
step forward in promoting the rights of African women--unfortunately individual countries have been 
slow to follow through. To enter into force the Protocol needs 15 ratifications. One year since its 
adoption the Protocol has 30 signatories and so far only one country (Comoros) has ratified.  
 

Although the African Charter on Human and Peoples' Rights (African Charter) imposes 
obligations on states parties to eliminate discrimination against women and to ensure the protection of 
internationally recognized women's human rights, the Protocol provides more comprehensive and 
specific guarantees with regard to women's human rights than the Charter. 167 
 

Despite the presence of CEDAW and its application to Africa, African women advocated on the 
need for an African human rights document; one that would directly and more relevantly address their 
human rights needs. In fact, CEDAW which had not made any specific provision for harmful socio-
cultural practices could not through its provisions address social issues of violations of human rights by 
these practices. Worse still in Africa, despite its well articulated articles on women’s rights, the drafters 
of the Charter were only minimally influenced by CEDAW’s provisions, incorporating it only by 
reference and not by name.168 Even then, CEDAW has the weakest implementation and enforcement 
mechanism of any of the international human rights instruments and did not until October 1999 allow 
for individual petitions.169 Further, CEDAW has recorded the highest number of reservations, which 
further weakened its impact.170 The reservations made by African Islamic governments to CEDAW (on 
the basis that it violates the teachings of the Sharia), outnumber all reservations made by such 
governments to all other human rights instruments.171 
                                                           
165  Statement of Faiza Jama Mohamed, Africa Regional Director of Equality Now. 
166 See, e.g., Equality Now http://www.equalitynow.org A coalition of civil society organizations including Oxfam GB, Equality Now, FEMNET, CREDO 
for Freedom of Expression and Associated Rights and FAHAMU  announced the launch of an international campaign urging member states of the African 
Union to ratify the African Protocol on the Rights of Women in Africa without delay. (29 June 2004 ). 
167   The Protocol on the Rights of Women in Africa: Strengthening the promotion and protection of women's human rights in Africa available at 
http://web.amnesty.org/library/Index/ENGIOR630052004?open&of=ENG-2AF (last visited July 22, 2004). See also The Protocol on the Rights of Women 
in Africa  (June 5, 2004) AI INDEX: IOR 63/005/2004   available at 
http://www.amnestyusa.org/women/document.do?id=51444F4B0A2DDB0780256EA900424658 (last visited December 30, 2004). 
168 Article 60 of the Charter. 
169 Additional Protocol to CEDAW, which came into force on 22 December 2000. 
170 Oloka-Onyango & Tamale “The Personal is Political” or Why Women’s Rights are Indeed Human Rights” an African Perspective on International 
Feminism’ Vol. 17 Human Rights Quarterly. The Personal is Political," or Why Women's Rights are Indeed Human Rights: An African Perspective on 
International  (1995) Human Rights Quarterly 691-731.      
171 Zeid Equality, discrimination and constitutionalism in Muslim Africa in Oloka-Onyango (ed) Constitutionalism in Africa: Creating Opportunities, Facing 
Challenges. (2001) 171.  
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It is important to note that prior to the Protocol, women NGOs and human rights activists had 

continuously drawn the attention of African governments and regional bodies to the plight of African 
women and girls suffering from harmful religious and cultural practices. The African Committee on 
Traditional Practices Affecting the health of Women and Children headed the call. This NGO in 
cooperation with the Organization for African Unity drafted the ‘OAU Convention on the Elimination of 
All forms of harmful Practices Affecting the Fundamental Human Rights of Women and Girls’ . The draft 
was eventually integrated with the Draft Protocol on Women to form the current Protocol in which 
provisions protecting African women from harmful practices feature prominently.  
 

In particular, Article 5 of the protocol calls upon State Parties to condemn all forms of harmful 
practices which negatively affect human rights of women and which are contrary to recognized 
international standards. States are to put into place legislative and other measures to combat these 
practices, offer support to victims and timely protection to those most vulnerable to these practices. In 
addition, the Protocol in Article 17 guarantees women to live in a positive cultural context and the right 
to participate at all levels in determining cultural policies.   
 

Further, the Protocol has made provision for rights ranging from protection from discrimination, 
rights to dignity and security, family rights, access to justice, economic cultural, health and reproductive 
rights which are relevant in the fight against harmful socio-cultural practices. 
 

Some of the rights discussed above were introduced in the African regime for the first time, 
coming as an elaboration of CEDAW, and also expanding existing rights in the Charter, especially 
Articles 2 and 18. This makes the Protocol ‘truly African’, and its provisions more women specific and 
gender responsive. Amnesty International’s excellent summary of the protocol appears in the Appendix.  

 

The Special Rapporteur On The Rights Of Women In Afr ica 

In  October 1998 the Commission appointed a Special Rapporteur on the rights of women in 
Africa was appointed172  since the Charter did not adequately protect the fundamental rights of women. 
Her duties include highlighting abuses in Africa as well as commending practices of exemplary member 
states where improvements in the protection of women’s rights have been evident. On e such visit was to 
Mauritania in 1997 where she issued a report highlighting violations against women including harmful 
traditional practices like FGM, early marriages and discriminative marriage and divorce laws.173  
 

The effectiveness of the Special Rapporteur on the rights of African women has been limited 
with respect to improving the marginalized position of women or abolishing harmful social-cultural 

                                                           
172 See Twelfth Annual Activity Report of the African Commission on Human and Peoples' Rights, 1998 -1999, Twenty-fourth and Twenty-fifth Ordinary 
Sessions, 26 April to 5 May, 1999: Banjul, Gambia. available at http://wwwserver.law.wits.ac.za/humanrts/africa/comision.html (last visited July 22, 2004). 
173 See, e.g., Distr. GENERAL E/CN.4/Sub.2/1999/14 9 July 1999 COMMISSION ON HUMAN RIGHTS Sub-Commission on Prevention of 
Discrimination and Protection of Minorities Fifty-first session Item 5 (a) of the provisional agenda THE IMPLEMENTATION OF THE HUMAN RIGHTS 
OF WOMEN TRADITIONAL PRACTICES AFFECTING THE HEALTH OF WOMEN AND THE GIRL CHILD, Third report on the situation regarding 
the elimination of traditional practices affecting the health of women and the girl child, produced by Mrs. Halima Embarek Warzazi pursuant to Sub-
Commission resolution 1998/16 available at http://www.unhchr.ch/Huridocda/Huridoca.nsf/0/6210334a31396303802567cb005011c5?Opendocument (last 
visited July 23, 2004). See also Luswata-Kawuma supra. 
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practices. 174 Lack of funds and human resources to implement the mandate make it diff icult for the 
Rapporteur to accomplish her mission.175 
 

The post is currently held by Angela Melo, a Mozambican jurist whose terms of reference range 
from carrying out a study on the situation of human rights of African women, following up 
implementation by State Parties and encouraging NGO work in the field of promotion and protection of 
the rights of African women. The Rapporteur also has the mandate to serve as a link between the 
Commission, intergovernmental and NGOs at regional and international level in order to harmonize the 
initiatives on the rights of women.  
 

 
The prevalence of widowhood rites and practices and the fact that women and not men are the 

victims of these horrendous practices signify the discriminatory institutions in which they are 
entrenched. 176 Further, the full range of these horrendous practices exempli fy the unequal gendered 
power relations. Professor Stephen Isaacs, J.D, who specializes in human rights issues states "Human 
rights transcend cultural relativism by definition," and goes on to also state "But the cultural-religious 
argument has to be taken into consideration for implementation of policy."177 
 

Some reasons extended for polygamy are that it enhances a man's self -esteem and is a sign of 
wealth.178  Proponents of widow inheritance argue that it wil l keep the wealth within the deceased 
husband's family, continue his lineage and safe guard against widow promiscuity. In return, the widow 
should expect the company of a responsible partner and limited material support.179 Child marriages are 
now on the increase in Africa because they are believed to be more fertile as well as the widely held 
myth that having sex with young girls cures AIDS.180 
 

There is growing concern that the stated practices have seriously compromised health and 
reproductive rights of women and girls around the world. 181FGM, polygamy, widow inheritance and 
child marriages have in particular exacerbated the spread of AIDS in Africa. The practices make it 
diff icult for women and girls to control their sexuality or make a case for self protection, yet they have 
very limited access to adequate medical faciliti es. This troubling situation is reflected in the present 
statistics whereby an estimated % of the people li ving in sub-Saharan Africa are infected with the AIDS 
virus, with women and girls being exceptionally vulnerable.182 
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175 Id. 
176 Luswata-Kawuma  supra.  
177 Professor Stephen Isaacs, J.D., agreed, pointing to the difference between principles vs. application. "Human rights transcend cultural relativism by 
definition," said Isaacs, who specializes in human rights issues. "But the cultural-religious argument has to be taken into consideration for implementation of 
policy."  Toubia maintains, however, that the goal of ending FGM must never be compromised. "No ethical defense can be made for preserving a cultural 
practice that damages women©s health and interferes with their sexuality," she reminded. "It is only a matter of time before all forms of female circumcision 
in children will be made illegal in Western countries and, eventually, in Africa."  The Cairo conference©s Programme For Action took a step in that direction, 
call ing female genital mutilation "a violation of basic rights." The international community agrees. Several countries, including Sweden, Britain, The 
Netherlands and Belgium have declared the practice illegal. In the United States, a bill drafted by the Congressional Women©s Caucus would make female 
circumcision illegal and has been presented to Congress. In addition, the practice has been condemned by the International Federation of Gynecology and 
Obstetrics and the World Health Organization. Further, the Vienna Declaration of the World Conference on Human Rights has called female circumcision a 
violation of human rights. 
178 Luswata-Kawuma supra. 
179 Nancy Luke ªWidows and Professional Inheritors – Understanding AIDS Risk Perceptions in Kenyaº  2002 Available at 

http://www.pstc.brown.edu/fac_core/lukewidows.pdf. 
180 Sleap supra.  
181Luswata-Kawuma supra. 
182  AIDS in Africa: Dying by the Numbers http://www.cnn.com/SPECIALS/2000/aids/stories/overview/ UNAIDS Fact Sheet 
http://www.unaids.org/en/media/fact+sheets.asp (last accessed July 19, 2004). 
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In addition, the named practices are a clear violation of a wide range of rights  of women. In 
particular are the rights to human dignity, life, privacy and the right to protection from all types of 
torture, inhuman and degrading treatment and violence. The latter is of particular interest since the stated 
practices invariably result into physical and psychological violence on women. In fact, most innovations 
around the world that have been devised over time have addressed these practices as a type of gender 
violence as it is understood in contemporary international human rights discourse.183 
 

Further, forcing children into early marriages can have profound physical, intellectual, 
psychological and emotional consequences. It will result into restriction of personal freedom, and have a 
negative impact on their health and education. For girls, it will in addition result into premature 
pregnancy with higher rates of maternal mortality and will likely lead to a life time of domestic and 
sexual subservience. Teenage girls are for social and physical reasons more susceptible than mature 
women to sexually transmitted infections including HIV/AIDS. 
  
  
Judicial Intervention toward the Rules Based on the Constitution and Judicial Interpretation on 
the Rights and Entitlements of Widows 

 
In their interpretation and application of the laws, the courts have displayed insensitivity to the 

precarious position of widows. Past decisions of the courts endorsing patently discriminatory laws have 
discouraged present and future lawsuits by and on behalf of widows. The courts have, in the past, upheld 
as not repugnant to natural justice,184 equity or good conscience, customary laws that disinherit female 
children; that deny widows any meaningful entitlement in the estate of a deceased husband; and that 
deem a woman, together with all she owns, a property of her husband. 
 

Change is possible and there are hopeful signs that the courts will change as more women press 
for reform and as human rights norms become increasingly incorporated into the law. 185 With the 
exception of few isolated cases therefore, the tendency has been a strong judicial leaning in favor of 
customary law rules186 and a marked unwillingness by the courts to intervene decisively to invalidate 
customary laws and practices that harm widows. 
 

The judicial system can have a significant impact on gender equality in inheritance by 
interpreting the Rules consistent with notions of gender equality embodied in the Constitution, and by 
striking down discriminatory Rules. 187 
 

In 1990, the Court of Appeal gave a landmark decision in Ephraim v Pastory. It held that Haya 
customary law was discriminatory by forbidding them from selling clan land, and was in breach of 
                                                           
183 See e.g., Radhika Coomaraswamy, Report of the Special Rapporteur on Violence Against Women, Its Causes and Consequences: A Framework for 
Model Legislation on Domestic Violence, U.N. Commission on Human Rights, 52nd Sess., Provisional Agenda Item 9(a), at para. 11, U.N. Doc. 
E/CN.4/1996/53/Add. 2 (1996) [hereinafter Model Legislation]; See THE CENTER FOR REPRODUCTIVE LAW AND POLICY, WOMEN OF THE 
WORLD: LAWS AND POLICIES AFFECTING THEIR REPRODUCTIVE LIVES, ANGLOPHONE AFRICA 115 (1997) [hereinafter WOMEN OF THE 
WORLD]; See Committee on the Elimination of Discrimination Against Women, General Recommendation 19, Violence Against Women, (Eleventh 
Session, 1992), U.N. Doc. HRI/GEN/1/Rev. 1 at 84 (1992), at para. 6 [hereinafter CEDAW Gen. Rec. 19];  See Declaration on the Elimination of Violence 
Against Women, G.A./Res./48/104, U.N. Doc. A/48/49 (1993) [hereinafter DEVAW].  See THE CENTER FOR REPRODUCTIVE LAW AND POLICY, 
PROGRESS REPORT: WOMEN OF THE WORLD: LAWS AND POLICIES AFFECTING THEIR REPRODUCTIVE LIVES, ANGLOPHONE AFRICA 
116 (2001) (providing an estimate of reports for 1998) [hereinafter PROGRESS REPORT 2001].   
184 See supra for definition 
185   Mhoja supra. 
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Constitutional guarantees of equali ty In 1997 the High Court referred back to the local traditional court a 
widow©s property and land dispute with a brother-in-law who had seized all her dead husband©s estate. 
The traditional court decided in favor of the property-grabbing brother-in-law as they held that under the 
customary law of the husband©s ethnic group a woman couldn©t inherit. (More details please of any 
appeal on this ruling) Note however that in Ndewaosiad v Ondeamtzo Immanuel (1968) a more liberal 
judge was more favorable to a daughter challenging customary inheritance laws. Judge Agostino 
commented that ª....Lazy clansmen anxiously await the death of their prosperous clansmen who happen 
to have no male issue, and as soon as death occurs they immediately grab the estate....putting the widow 
and her daughters into terrible confusionº. 188 
 

Mhoja observed: 
 

ºIn the landmark case of Ibernados/o Ephraim v. Holaria d/o Pastory and Gervazi Keizilege,189the Court 
shifted the limits of the Rules in favor of greater protection of women's rights. In that case, the Appellant (a 
man) was a nephew of the first Respondent (a woman). He challenged her right to sell clan land that she 
had inherited from her father under a will. She sold the land to the second Respondent, whereupon the 
Appellant sought a declaration that the sale was void because, under customary law, the power to sell clan 
land was vested in men and not in women. Mwalusanya, J., started his opinion with an introduction 
reading; " This appeal is about women's rights under our Bill of Rights. Women's liberation is high on the 
agenda in this appeal. Women do not want to be discriminated against on account of their sex….." 
 
Mwalusanya, J., further critically observed that the Rule in question had not been changed up to this day 
and that women were still suffering at the hands of selfish clan members. He held that Rule 20, which 
excluded females from inheriting clan land, was discriminatory and inconsistent with Article 13(4) that 
forbids discrimination against any person. He interpreted Article 13 of the Constitution in light of Article 
9(f) and held that sex discrimination is prohibited. 190” 
 

AIDS MAINSTREAMED INTO INTERNATIONAL HUMAN RIGHTS 
MECHANISMS 

A considerable body of research and anecdotal evidence reveals that, particularly in traditional 
cultures in developing countries, widows and their girl children are least likely, among all groups of 
women, to enjoy good physical or mental health due to a combination of cultural, economic and legal 
factors. Increasingly, the UN and other organizations have focused on the principle that all people have 
the right to the highest attainable standard of physical and mental health. This has reinforced HIV-
related human rights. In September 2002, the United Nations Commission on Human Rights appointed a 
Special Rapporteur on the Right to Health, who has paid close attention to AIDS-related issues. In June 
2003, UNAIDS and the Off ice of the High Commissioner for Human Rights convened a meeting for 
Special Procedures on HIV/AIDS and Human Rights in order to develop a strategic approach to 
integrating AIDS-related issues into their respective mandates, and in so doing to strengthen AIDS-
related human rights work at the country level. 191 

AIDS issues have also been integrated into the work of other Special Rapporteurs, Independent 
Experts and Special Representatives on the situation of human rights in Cambodia, Haiti , Liberia, 
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Myanmar, Somalia, Uganda and Yemen. In addition, Thematic Rapporteurs are monitoring AIDS-
related rights. These include the Special Rapporteurs on violence against women, on housing and on the 
human rights of migrants. 192 The Special Rapporteur on the Sale of Children, Child Prostitution and 
Child Pornography has addressed the links between sexual exploitation of children and AIDS, and has 
identified practical steps governments can take to improve protection of children’s rights in this regard. 
The Special Rapporteur Against Torture and Cruel, Inhuman or Degrading Treatment or Punishment has 
particularly focused on prisoners. 193  Resolutions on AIDS passed by the UN Commission on Human 
Rights, including the resolution relating to access to AIDS treatment, have catalyzed political 
engagement and served to monitor AIDS-related rights. 194 

In January 2003, the General Comment on HIV/AIDS and the Rights of the Child was issued by 
the UN Committee on the Rights of the Child, and was the first General Comment on the AIDS 
epidemic to be issued by a treaty-monitoring mechanism. The General Comment identifies good 
practices and specifically prohibits discrimination against children on the basis of real or perceived HIV 
status. It calls for countries to report on measures they have implemented to protect children from HIV. 
195 

Despite these gains, in various parts of the world grave AIDS-related human rights violations 
continue to occur with depressing regularity. Furthermore, serious gaps prevail between the time that 
governments pass laws and policies and when they actually implement them. Relatively few countries 
are on track to meet their human rights commitments. 196 

CONCLUSION 
 The extreme discrimination and oppression experienced by widows is resulting in increased 
morbidity and mortality. In the context of HIV/AIDS some practices pose the gravest health risks for 
widows and their children.  Tanzania and other governments which discriminate against widows must 
address this problem through law reform and other means in answering the call to stop the spread of 
AIDS from UNAIDS197 and their own people. About half of all people living with HIV are women; they 
face a variety of human rights concerns in the context of the epidemic. 198Two issues that UNAIDS 
recognized need urgent action by governments are property and inheritance rights.199 When a woman’s 
husband or father dies, as described above, other relatives may seize all property and evict orphans and 
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widows. Women in this situation are sometimes stripped of their possessions and forced to engage in sex 
work or transactional sex in exchange for survival items such as food, protection and cash. 200 
 

This gender inequality puts women at a much higher risk of HIV infection than men. It continues 
despite the fact that States are bound by the principles of the UN Charter, the Universal Declaration of 
Human Rights, the Convention on the Elimination of All Forms of Discrimination against Women, the 
Convention on the Rights of the Child, and regional instruments. 201  
 

Helping widows requires more than rewriting legal codes. Educational programs are necessary to 
encourage men to question the commonly held belief that if women are allowed to inherit property, 
wives will be enticed to kill t heir husbands. Women©s groups have had some success working with tribal 
chiefs and training mediators; they have founded groups of vill age women who counsel new widows on 
ways to protect their homes and guard their belongings while mourning. Governments have left the task 
of vill age-level education to women©s organizations, but these lack resources. It should be a 
government©s job not only to improve its laws, but also to ensure that they are upheld. 202 Widowhood 
rites and wife inheritance may originally have been well meaning and protective but today it is 
predatory, exploitative and potentially fatal. It has resulted to gross human rights abuses against women 
and children and brought about serious health concerns in this era of HIV and AIDS. The time has come 
to strike a balance between individual rights to cultural identity and public health concerns.  We need to 
study and understand the institution of discriminatory inheritance and property laws, harmful 
widowhood rituals, widow inheritance, bride price, child marriage, FGM, the link to culture and 
traditional practices and its implications for women and children. It is only with a complete 
understanding that we can move to legislate against these harmful practices or those aspects of them that 
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settlement methods and to bring such processes closer to the disputants. Uganda has also introduced an aff irmative action program, reserving 30 percent of 
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gender-sensiti ze even women; otherwise women councilors may not themselves be effective in translating their numerical presence into an effective lobby 
that articulates and addresses gender concerns and needs. Customary laws govern the bulk of personal relationships in Zimbabwe. Most marriages are not 
registered but are, rather, governed by customary rules. A married woman is assumed to work for her husband and all property acquired in the marriage, 
apart from household property such as kitchen vessels, belong to the husband. Upon termination of a marriage, division of property is dependent upon 
whether or not the marriage has been registered under the Matrimonial Causes Act, and most are not. The enactment of the Maintenance Amendment Act 
(No. 6/97) has been an important step in requiring a husband to maintain his ex-wife and her minor children in cases of divorce, and it supersedes customary 
law. The Administration of Estates Act has also introduced a measure of security for women by providing that the surviving spouse and children of the 
deceased have the right to inherit the deceased©s property. Customary law prevented a woman from inheriting her deceased husband©s property. The Gender 
and Law Program is facilitating further exploration of the causes of women©s insubordination and marginalization in these countries. It is also enabling the 
African teams to carry out new approaches and test cases (best practices) for change. Support to the participating countries covers both technical and 
financial dimensions, with there being Bank-assisted activities already in place for Uganda and Zimbabwe. Expected key outputs of the Program include 
reconciliation of statutory and customary law and international conventions, harmonization of legislation on land, increased institutional capacity and gender 
awareness of local stakeholders, harmonization of marriage and inheritance rights and gender-relevant Islamic rules in East Africa, reduction of violence 
against women, and institution of mechanisms to enhance the implementation of gender sensitive laws and regulations. Energized by the lead which the 
African teams are taking in moving the Program forward, the Bank is keen to facili tate the continued growth and development of this important endeavor.  



 41 

constitute human rights abuses and lead to such social evils as destitution and the spread of 
HIV/AIDS.203 
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